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United States Court of Appeals for the 
District of Columbia j 

1 Docket No. 58546 

Askania Werke, A. G., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

APPEARANCES: For Petitioner: H. A. Miljiills, Esq., 
For Respondent: John H. Pigg, Esq., J. W. Sujiith, Esq., 
H. S. Fessenden, Esq., 

Docket Entries : 


Transferred to Mr. Turner 6/18/34 


1931 


May 11—Petition received and filed. Taxpayer notified. 
(Fee paid) 

May 12—Copy of petition served on General Coiinsel. 
Nov. 12—Answer filed by General Counsel. 

Nov. 13—Copy of answer served on taxpayer—assigned to 
General Calendar. 

1933 

Apr. 4—Hearing set May 4, 1933. 

Apr. 7—Motion to continue to Fall Calendar fil^d by tax¬ 
payer. 4/11/33 granted to 6/1/33. 

May 19—Motion for continuance to Fall Calendajr filed by 
taxpayer. 5/23/33 granted. 

Nov. 7—Hearing set Dec. 7,1933. 

Nov. 20—Motion for 45 days continuance filed by taxpayer. 
11/22/33 granted to 1/29/34. 

1934 

J an. 9—Motion for 90 days continuance filed by taxpayer. 

1/11/34 granted to April 30, 1934. j 
Apr. 20—Motion for 30 days continuance filed by taxpayer. 
4/23/34 granted to May 21,1934. 
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May 3—Motion for continuance to the Fall Calendar filed 
by taxpayer. 5/3/34 denied. 

May 15—Motion for continuance of one day, to 5/22/34, 
filed by taxpayer. 5/18/34 granted. 

May 22—Hearing had before W. C. Lansdon, Division 8— 
submitted on the merits. Petitioner’s brief due 
Aug. 1, 1934—respondent’s brief due Aug. 21, 
1934—petitioner’s reply due Sept. 4, 1934. 

May 31—Transcript of hearing of May 22, 1934 filed. 

Aug. 1—Motion for 10 days extension to file brief filed by 
taxpayer. 8/2/34 granted. 

Aug. 11—Motion for extension to 8/16/34 to file brief filed 
by taxpayer. 8/14/34 granted. 

Aug. 16—Brief filed by taxpayer. 8/17/34 copy served. 

Sept. 5—Reply brief filed by General Counsel. 

2 Oct. 1—Motion for extension to 10/15/34 to file 
reply brief filed by taxpayer. 10/2/34 granted. 

Oct. 16—Motion for extension of 2 days to file reply brief, 
to 10/17/34, filed by taxpayer. 10/17/34 granted 
to 10/17/34. 

Oct. 17—Reply brief filed by taxpayer. 10/22/34 copy 
served. 


1936 

Jan. 7—Finding of fact and opinion rendered—Bolon B. 

Turner, Division 8. Decision will be entered for 
the respondent. 

Jan. 10—Decision entered—Bolon B. Turner, Division 8. 

Feb. 1—Motion for reconsideration, rehearing or review 
• by Board, with memorandum in support thereof, 

filed by taxpayer. 

Feb. 3—Order denying review by Board and referring 
motion of petitioner insofar as it asks reconsider¬ 
ation or rehearing to Mr. Turner, Division 8, for 
attention and consideration, entered. 

Feb. 12—Order that motion for rehearing or reconsidera¬ 
tion of promulgated opinion be denied, entered. 

May 12—Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by taxpayer. 

May 12—Proof of service filed. 
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July 11—Motion for extension of 60 days to prepare state¬ 
ment and transmit record filed by taxpayer. 

July 11—Order enlarging time to Sept. 11, 1936 for prep¬ 
aration of evidence and transmission pf record 
entered. 

i 

Sept. 10—Motion for extension of 60 days to prepare state¬ 
ment and transmit record filed by taxpayer. 

Sept. 10—Order that time for preparation of evidence and 
transmission of record be extended to Nov. 10, 
1936 entered. ! 

Nov. 9—Motion for extension to 1/1/37 to prepare and 
transmit record filed by taxpayer. 

Nov. 9—Order that time for preparation of evidence and 
delivery of record be extended to Jan. 2, 1937 
entered. 

Dec. 30—Motion for 30 days extension to prepare and 
transmit record filed by taxpayer. 

Dec. 30—Order that time for preparation of evidence and 
transmission of record be extended to Feb. 2,1937 
entered. 


1937 

Feb. 1—Praecipe filed. Proof of service filed. 

Feb. 1—Agreed statement of evidence lodged. 

Feb. 2—Motion for 30 days extension to prepare and 
transmit record filed by taxpayer. 

Feb. 2—Order enlarging time for preparation of evidence 
and transmission of record to March 4, 1937 en¬ 
tered. 

Mar. 4—Motion for 30 days extension to prepare and 
transmit record filed by taxpayer. 

Mar. 4—Order enlarging time to April 3, 1937 to i transmit 
and deliver record entered. 

Mar. 17—Agreed statement of evidence approved and or¬ 
dered filed. 
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3 Filed May 11, 1931 

United States Board of Tax Appeals 

1 Docket No. 58546 

Askania Werke A. G. Bambergwerk, Kaiserallee 87/88 

Berlin-Germany, Petitioner , 

vs. 

Commissioner of Internal Revenue, Washington, D. C., 

Respondent . 

Petition 

The above-named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by respondent in his 
notice of deficiency, symbols (IT:AR:E-3 JCC-60D), dated 
March 12, 1931, and, as a basis of its proceeding, alleges 
as follows: 

(B) Petitioner is a German corporation with offices 
located at Kaiserallee 87/88 Berlin-Germany. The notice 
of deficiency, a copy of which is attached, was mailed on 
March 12,1931, addressed to Askania Werke A. G., Branch 
Office, 805 Keystone Building, Houston, Texas. 

(C) The deficiency proposed by respondent is in the ag¬ 
gregate amount of $5,953,21, representing income taxes for 
the calendar years 1926, 1927 and 1928, together with a 
delinquency penalty aggregating $832.64 with respect to the 
calendar years 1926 and 1927, the entire amount of defi¬ 
ciency, plus penalty, being in controversy. 

(D) The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(1) Respondent has failed to recognize that sales made 
in the United States by the petitioner were consummated 
in Germany and that the profit, if any, was not subject to 
taxation in the United States. 

(2) Respondent has computed taxable income for the 
years 1926,1927 and 1928 by considering 10% of gross sales 
as representing net profit, based upon the average for cor¬ 
porations doing business within the United States of like 
or similar nature and volume whereas petitioner actually 

sustained net losses. 

4 (E) The facts upon which petitioner relies as a 
basis of this proceeding are as follows: 
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(1) During the year 1926,1927 and 1928 and t|p to March 
7, 1929, when an American corporation was fornied by peti¬ 
tioner with offices at Houston, Texas, all sales made to cus¬ 
tomers within the United States were consummated in 
Germany. 

(2) Petitioner maintained no office or agency in the 
United States until March 7, 1929. 

(3) Petitioner had a selling representative in the United 
States during each of the years 1926, 1927 an<^L 1928 who 
lived in Houston, Texas. 

(4) The selling representative in the United States, G. 
Stubbe, received his compensation for services rendered in 
the form of a salary from the factory at Berlin. He solic¬ 
ited orders from clients of the petitioner and submitted 
such orders or other demands to the factory at Berlin for 
approval. 

(5) The employee, or selling representative at Houston, 
in performance of his various duties, was authorized to re¬ 
ceive payment of the invoices for goods shipped, to pay for 
petitioner freight and shipment costs for the consignments 
c. i. f. Houston and to remit the collections to the factory at 
Berlin and to facilitate clearance of the goods on behalf of 
petitioner’s clients. He was not authorized, hbwever, to 
accept orders or to grant credit to petitioner’s clients. 

(6) All invoices for shipment to customers in the United 

States were made out by petitioner at Berlin }n the cus¬ 
tomer’s name and mailed to its employee at Houston who 
then handed the invoice to the customer without ^ny change 
of price or amount. The employee at Houston usually 
made a copy of the invoice on the English form for pre¬ 
sentation to the American customer. j * 

(7) The American form invoice carried the following in¬ 
scription: “Bought of Askania Werke A. G. Bambergwerk, 

Berlin-Friedenau, Kaiserallee 87/88, Gerpiany.” 

5 (8) All orders received by the employee of peti¬ 

tioner located in Houston had to be confirmed at Ber¬ 
lin. Each order confirmation was accompanied by the gen¬ 
eral terms of business of the Askania Werke, Berlin. They 
clearly indicated that any contracts would be governed by 
German law and that any legal disputes arising out of such 
contracts would have to be settled at Berlin, Germany. 
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(9) Claims of customers of petitioner located in the 
United States could maintain such claims only against the 
firm in Berlin since, according to the general terms of busi¬ 
ness, the place where the obligation for delivery and pay¬ 
ment had to be fulfilled was Berlin. None of the general 
books of account of petitioner were kept at Houston but 
instead only a cash book maintained for the purpose of 
recording receipts and expenditures of money by the Hous¬ 
ton sales representative. 

(10) The American sales representative of petitioner lo¬ 
cated at Houston, Texas, rented for his business use a small 
room in which he could install samples of instruments which 
petitioner sold and a typewriter used by him for correspon¬ 
dence and copying of invoices. This room was not a branch 
office of petitioner and the office stationery did not so indi¬ 
cate. No other storage room was maintained for or on be¬ 
half of petitioner in the United States. 

(11) The incorporation papers filed with the State of 
Texas with respect to the formation of American Askania 
Corporation on March 7, 1929 did not in any manner indi¬ 
cate the new corporation as being the successor of an 
already existing branch office, nor did it assume any assets 
and liabilities of a certain branch office at Houston. 

(12) No Federal income tax returns have ever been filed 
by petitioner with the United States government for any 
of the years 1926, 1927 or 1928. There were, however, 
filed by G. Stubbe upon the insistence of a Revenue Agent 
during the year 1930 income tax returns purporting to show 
net losses in the respective amounts of $1,020.81 and $7,- 

548.25 for the calendar years 1926 and 1927 and net 
6 income in the amount of $2,871.37 for the calendar 
year 1928. No authority was conferred upon G. 
Stubbe or anyone else to file such returns for and on behalf 
of the petitioner. 

(13) Net losses were sustained by petitioner in each of 
the years 1926 and 1927 in excess of the taxable income, if 
any, earned by the petitioner in the year 1928. 

(F) WHEREFORE, petitioner prays that this Board 
will find and determine: 

(1) That petitioner was not doing business within the 
United States as defined by the Revenue Acts of 1926 and 
1928. 
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(2) That sales made by petitioner in the years 1926,1927 

and 1928 to customers within the United States were upon 
orders received, accepted, confirmed and consummated in 
Germany and therefore not subject to tax in the United 
States. | 

(3) That in any event a net loss was sustained in the year 

1926 which exceeded in amount the taxable income, if any, 
in either of the two subsequent years 1927 and| 1928 and 
therefore no tax liability existed with respect to any of the 
years 1926,1927 or 1928. j 

H. A. MIHILLS : 

Counsel for Petitioner, 

917 Munsey Building, 
Washington, D. C. 

District of Columbia, ss : 

H. A. Mihills, being duly sworn according to law, says 
that he is the duly constituted Attorney-in-Fapt for the 
petitioner herein named and has full power to apt for it in 
connection with any Federal income tax matters, as indi¬ 
cated by copy of power of attorney attached hereto 

7 which has not been revoked. That the petitioner 
herein named is a non-resident alien. Tliat he has 

read the within petition. That the statements of f^ct herein 
contained are in agreement with written statements and 
other documents submitted to him and that he believes the 
same to be true. All officers of petitioner reside putside of 
the United States. 

H. A. MIHILLS 

! 

Sworn to before me and subscribed in my presence this 
11th day of May, 1931. 

G. VIVIAN THOMAS^ON 
(Seal) Notary Public. 

8 Power of Attorney 

KNOW ALL MEN BY THESE PRESENT?: That, 
ASKANIAWERKE A. G. VORMALS ChjNTRAL- 
WERKSTATT DESSAU UND CARL RAMBERG 
FRIEDENAU, a corporation duly organized an4 existing 
under the laws of GERMANY, and having its j principal 
place of business in BERLIN-FRIEDENAU, GERMANY, 



8 


ASKANIA WERKE, A. G., VS. GUY T. HELVERING. 


does hereby make, constitute and appoint CHESTER A. 
GWINN, H. A. MIHILLS, and C. STEMMERMAN, or any 
of them its true and lawful attorney for it and in its name, 
place and stead to conduct and carry on any or all business 
of whatever nature pertaining to the Federal income or 
profits tax returns filed by it for this and prior years with 
the Treasury Department of the United States Govern¬ 
ment, giving and granting unto its said attorneys full power 
and authority to do and perform all and every act and thing 
whatsoever requisite, necessary and proper to be done in 
connection with said tax returns as fully, to all intents and 
purposes as it might or could do, hereby ratifying all that 
its said attorneys shall lawfully do or cause to be done by 
virtue hereof, and hereby revoking all powers of attorney 
previously filed. 

To substitute and appoint from time to time an attorney 
or attorneys under them, the said attorneys or either of 
them with the same or more limited powers, and such sub¬ 
stitute or substitutes at pleasure to remove and another or 
others to appoint. 

In Witness Whereof, said corporation has caused its 
name to be subscribed hereto and its corporate seal to be 
affixed this 10th day of Feb. 1931. 

ASKANIAWERKE A. G. VORMALS 
CENTRALWERKSTATT DESSAU UND 
CARL RAMBERG FRIEDENAU 

i By MAX ROUX (Signed) 

Managing Director . 

City of Washington, 

District of Columbia, ss: 

Before me, a Notary Public in and For said City and 
State, personally appeared Max Roux well known to me to 
be the Managing Director of said corporation, and did on 
oath acknowledge that the foregoing instrument is the free 
act and deed of said corporation. 

In testimony whereof I have hereunto subscribed my 
hand and affixed my notarial seal the 10th day of Feb. 1931. 

(Signed) G. VIVIAN THOMASSON 
(Seal) i Notary Public . 


i 


i 
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9 NP-2-26-28 

Treasury Department 

Washington 

Majch 12,1931 

Askania Werke, A-G., Branch Office, 

805 Keystone Building, 

Houston, Texas. 

Sirs: | 

You are advised that the determination of your tax lia¬ 
bility for the years 1926, 1927 and 1928 discloses a defi¬ 
ciency of $5,953.21 as shown in the statement attached, 
penalty 832.64 

In accordance with section 274 of the Revenue Act of 
1926 and section 272 of the Revenue Act of 1938, notice is 
hereby given of the deficiency mentioned. Within sixty 
days (not counting Sunday as the sixtieth da^) from the 
date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermina- 
tion of your tax liability for the years in which a defi¬ 
ciency is disclosed. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested to execute the enclosed agreement 
form and forward it to the Commissioner of Internal Reve¬ 
nue, Washington, D. C., for the attention of IT :C :P-7. The 
signing of this agreement will expedite the closing of your 
returns by permitting an early assessment of an^ deficiency 
and preventing the accumulation of interest charges, since 
the interest period terminates thirty days after filing the 
enclosed agreement, or on the date assessment is made, 
whichever is earlier; WHEREAS IF NO AGREEMENT 
IS FILED, interest will accumulate to the date of assess¬ 
ment of the deficiency. 

Respectfully, 

DAVID BURNET, | 
Commissioner . 

Enclosures: By J. C. WILMER 

Statement Deputy Commissioner . 

Form 882 

Form 870 
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10 Statement 

IT :AR :E-3 
JCC—60D 

In re: Askania Werke, A-G., Branch Office, 

805 Keystone Building, 

Houston, Texas. 

Tax Liability 

Years Tax Liability Tax Assessed Deficiency 25% Penalty 


1926 

$ 892.99 

None 

$ 892.99 

$223.25 

1927 

2,437.56 

None 

2,437.56 

609.39 

1928 

2,967.22 

$344.56 

2,622.66 

• • • • 

Totals 

$6,297.77 

$344.56 

$5,953.21 

$832.64 


The report of the internal revenue agent in charge, Dal¬ 
las, Texas, a copy of which has been furnished you explain¬ 
ing in detail the determination of the deficiency, has been 
approved by this office. 

Careful consideration has been accorded your protest 
dated January 6,1931, protesting against the proposed defi¬ 
ciency in tax for the years involved as set forth in office 
letter of November 8,1930. 

The protest is based on the contention that no taxable in¬ 
come was derived from sales made in the United States but 
that all sales were consummated in Germany and that the 
profit, if any, was not subject to taxation in the United 
States. 

On February 10 your representatives were granted a 
hearing in this office at which time they were granted until 
March 5, 1931 to present additional information relative 
manner of effecting sales in the United States also to sub¬ 
mit documentary evidence authorizing G. Stubbe or Max 
Roux to sign consents for the taxpayer extending the period 
of limitation for final determination of the tax liability for 
1928 to December 31,1931. Since the information and docu¬ 
ments referred to have not been received the consents sub¬ 
mitted cannot be accepted and as the statute of limitations 
will presently bar any assessment of additional tax against 
you for the year 1928 it is necessary at this time to issue this 
formal notice of deficiency. 
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Since returns for the years 1926 and 1927 were not filed 
within the time limit provided in article 445, Regulations 
69, penalties of 25% of the tax liability for these years have 
been asserted under the provisions of article 446 of the 
same Regulations. 

11 1926 

Net Income I 

i 

Gross sales reported on the return $66,147.19 

Net income computed at the rate of 10% of 

gross sales $ 6,614.72 

Explanation of Computation 

Under the provisions of articles 22, 23 and 24 jof Regula¬ 
tions 69 taxpayers are required to maintain suph records 
as will enable them to make true returns of income for each 
taxable year. Since the records submitted to the internal 
revenue agent for examination are incomplete and insuffi¬ 
cient to substantiate the net losses reported on Returns for 
1926 and 1927 your taxable net income for these] years has 
been computed on the basis of ten per cent of gross sales. 
The rate used is the average for corporations doing busi¬ 
ness within the United States of like or similar nature and 
volume to that indicated by the returns filed. 


Computation of Tax 


Net income as adjusted 


]« 

i 

$ 6,614.72 

Income tax at 13%% 


i 

$ 892.99 

1926 Delinquent Return 




Tax 


Penalty 

Correct liability 

$892.99 


$ 223.25 

Previously assessed 

None 


None 

To be assessed, tax 

$892.99 



To be assessed, penalty 



$ 223.25 

1927 




Net Income 




Gross sales reported on return 


$180,559.83 

Net income computed at the rate of 

10% of 



gross sales 


$ 

18,055.98 


! 
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12 Explanation of Computation 

See explanation with respect to the year 1926. 


Computation of Tax 


Net income as adjusted 

Income tax at 13%% 


$18,055.98 
$ 2,437.56 

1927 Delinquent Return 


Correct liability 

Previously assessed 

Tax 

$2,437.56 

None 

Penalty 
$ 609.39 
None 

To be assessed, tax 

To be assessed, penalty 

$2,437.56 

$ 609.39 

1928 



Gross sales reported on the return 

Net income computed at the rate of 10% of 
gross sales 

$247,268.57 

$24,726.84 


Explanation of Computation 


See explanation with respect to the year 1926 also articles 
321, 322 and 323, Regulations 74. 

Computation of Tax 


Net income as adjusted 
Income tax at 12% 

Tax Previously assessed 


$ 24,726.84 
$ 2,967.22 
344.56 


Deficiency in tax 


$ 2,622.66 
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13 Endorsed: Received Nov 12 1931 TJ. S.j Board of 
Tax Appeals 

Endorsed: Filed Nov 12 1931 United States Board of 
Tax Appeals 

United States Board of Tax Appeals 
Docket No. 58546 

Askania Werke A. G. Bambergwerk Kaiserallee 87/88 

Berlin-Germany, Petitioner , 

v. I 

i 

Commissioner of Internal Revenue, Respondent . 

Answer 

The Commissioner of Internal Revenue by C. M. Charest, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition filed in the above-entitled appeal, admits and 
denies as follows: 

(B) . Admits the allegations contained in paragraph (B). 

(C) . Admits the allegations contained in paragraph (C). 

(D) . Admits the allegations contained in paragraph (D). 

(E) . Denies that the Commissioner committed the errors 
alleged in paragraph (E). 

(F) . Denies the allegations contained in paragraph (F). 
Denies, generally and specifically, each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 
General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

DEAN P. KIMBALL, 

Special Attorney, 

Bureau of Internal Revenue. 

ECA/mpc 11-11-31 
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14 United States Board of Tax Appeals 


Askania Werkb A. G., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 58546. Promulgated January 7,1936. 

1. The petitioner, a German corporation, through an 
American representative, sold merchandise to American 
purchasers. Held, that the sales, being made f. o. b. Hous¬ 
ton, Texas, were made in the United States and that the 
petitioner is taxable on income derived therefrom. Held , 
further, that the petitioner has failed to show that respon¬ 
dent’s computation of net income is erroneous. 

2. Respondent’s determination of a 25 percent penalty for 
failure to file returns for years 1926 and 1927 is sustained. 

H. A. Mihills, C. P. A., for the petitioner. 

John H. Pigg, Esq., John W. Smith, Esq., and H. S. Fes¬ 
senden, Esq., for the respondent. 

This proceeding involves deficiencies in income tax for 
the years 1926, 1927, and 1928 in the aggregate amount of 
$5,953.21 and delinquency penalties for the years 1926 and 
1927 totaling $832.64. Petitioner contends that it is a for¬ 
eign corporation and did no business in the United States 
during the years in question and for that reason is not sub¬ 
ject to Federal income tax nor liable for the penalties deter¬ 
mined by the respondent. It is further contended that, even 
though it is liable to Federal income tax, the method adopted 
by the respondent in determining its net income is errone¬ 
ous. 

Findings of Fact. 

The petitioner is a German corporation, with its offices 
located at Kaiseralle 87/88, Berlin, Germany, and it en¬ 
gaged in manufacturing and selling scientific instruments 
and apparatus. During the taxable years the petitioner 
maintained an office in Houston, Texas, which was in charge 
of G. Stubbe, who negotiated sales of petitioner’s products. 
These sales were made largely to operating oil concerns. 

After a discussion of equipment desired with a prospec¬ 
tive purchaser, Stubbe would submit by cable to the factory 
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j 

in Germany the name of the purchaser, a description 
15 of the desired merchandise, and an inquiry as to when 

such merchandise could be furnished. [A reply, 
usually received in the same manner, indicated Ijhe availa¬ 
bility of the merchandise and the terms of payment, and if 
the purchaser was satisfied, the order was cabled l)ack to the 
factory. This order was then* confirmed by the factory in 
writing, which confirmation was transmitted to Stubbe in 
the United States, and by him transmitted to the purchaser. 
Ordinarily he attached to the confirmation a printed state¬ 
ment termed “Conditions of Sale (Where an erection is not 
included)”, which among other things, stated that goods 
would be shipped f. o. b. Hamburg and insurance from that 
port to destination should be covered by the purchaser. It 
also stated that the property passed to the purchaser as 
soon as the goods left the factory, and finally that the con¬ 
tract should be construed and should operate as h German 
contract and in conformity with German law. At times, 
however, copies of the statement above mentioned were not 
transmitted to purchasers until receipt and transmission of 
the invoices. 

In the case of the first few transactions in 19SJ6, the in¬ 
voices disclosed itemized charges for duty, freight insur¬ 
ance, and other expense items incident to the transporta¬ 
tion of the merchandise from Germany. Subsequently, how¬ 
ever, the invoice would show a single amount as the price 
of the goods and a statement in these words: “This price 
is quoted f. o. b. Houston, Texas.’’ Upon shipment of the 
goods the petitioner forwarded to Stubbe from Germany 
the invoice covering the merchandise shipped. This invoice 
was usually in German and was made out in th^ name of 
the purchaser. It described the merchandise, the date of 
shipment and the name of the steamer by which! the mer¬ 
chandise was shipped. 

Upon receipt thereof, Stubbe would rewrite the invoice, 
using a form which would show his office address in Hous¬ 
ton. Where the original invoice was in German h transla¬ 
tion would be made into English. No other change would 
be made and the invoice so copied would be transmitted to 
the purchaser. Stubbe would pay the duty on the merchan¬ 
dise and all other costs incident to transportation. He would 
make collections for the goods delivered in accordance with 
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the terms of invoice. These collections were deposited in an 
account which he maintained in Houston. From this ac¬ 
count he paid his own salary or commissions, the expenses 
of his office, the duties on the merchandise, and other costs 
just mentioned above. From time to time he would transmit 
substantially all of the money on hand to the home office in 
Germany. The price shown on an invoice was the same as 
the sum of the price of the article in Germany, transporta¬ 
tion costs, import duty, and insurance. 

No books of account were kept in the United States other 
than a cash book kept by Stubbe showing receipts and dis¬ 
bursements, including the amounts transmitted to Ger¬ 
many. 

16 In 1929 the petitioner organized an American cor¬ 
poration to handle the business carried on in prior 
years in the manner previously described. At or about that 
time a suggestion was made to Stubbe by some unnamed 
individual, not a revenue agent, that an income tax return 
covering the business for the preceding year should be filed. 
Acting upon this suggestion, Stubbe, on his own initiative, 
prepared and filed a return in the name of the petitioner, 
showing a total tax on income derived from sales in the 
United States in the amount of $344.56 for the year 1928. 
Subsequently, at the instigation of a revenue agent, similar 
returns were filed by Stubbe for the years 1926 and 1927. 

In determining the deficiencies herein involved, the re¬ 
spondent in the absence of books and records showing the 
profits on the sales herein computed net income on the basis 
of gros^ sales, treating 10 percent thereof as net income, the 
10 percent rate being the average for foreign corporations 
doing business of a like or similar nature within the United 
States. 

Opinion. 

Turner: Our first inquiry is necessarily directed to a de¬ 
termination of the source of the income derived from the 
sales outlined in our findings of fact. If the sales were made 
in the United States, there is no question but that the in¬ 
come, if any, derived therefrom is subject, under sections 
233 (b) and 217 (e) of the Revenue Act of 1926 and sections 
231 (a) and 119 (e) of the Revenue Act of 1928, to the Fed¬ 
eral income tax. 
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The petitioner contends that the sales were mhde in Ger¬ 
many by what are known as c. i. f. contracts. Wp have pre¬ 
viously held that under contracts of that nature, title passes 
and the sale takes place at the point of shipment, when the 
seller has loaded the goods on the carrier, secured the in¬ 
surance, and forwarded to the purchaser the proper ship¬ 
ping documents. East Coast Oil Co., S. A., 31 B|. T. A. 558. 
In support of his contention that we have such sales in this 
case, the petitioner points to the terms previously recited 
from the conditions of sale. Attention is also chlled to the 
fact that the price quoted to the purchaser in thfe invoice is 
in the same amount as the total of the retail price in Ger¬ 
many, transportation costs, insurance, and import duty. It 
is also insisted that the billing and shipping of the goods in 
the name of the purchaser are significant. 

While these elements are ordinarily preseni in a sale 
made under c. i. f. contract, they are not necessarily conclu¬ 
sive, and in our opinion, other facts appearing in the instant 
case prevent us from concluding that we have sucjh contracts 
here. The petitioner failed to produce copies of any 
17 of the sales contracts. Neither did it offeit any copies 
of the so-called letters of confirmation. Under the 
circumstances, we must determine the nature qf the sales 
contracts on the basis of such facts as we have! If it had 
been shown that the conditions of sale were made a part of 
each contract and the things done were in harmony with the 
conditions stated therein, we would readily conclude that 
the contracts were of the nature contended for fcy the peti¬ 
tioner. The facts as shown by the record are duite differ¬ 
ent, however, in many important respects. While it does 
appear that the conditions of sale were transmitted to the 
purchaser, we have no information whatever as to the im¬ 
portance of these conditions as reflected by the letters of 
confirmation or the written contracts, if any were executed, 
and we do know that in numerous cases a statement of con¬ 
ditions was not sent with the letter of confirmation but with 
the invoice. The invoices on their face negatived any idea 
that the sales were made under c. i. f. contracts. They spe¬ 
cifically stated that the price quoted was f. o. b. Houston, 
Texas. Furthermore, the invoices did not indicate in any 
manner whatever that insurance, freight, or import duties 
were computed separately in making up the f. o. b. prices 



18 


ASKANIA WERKE, A. G., VS. GUY T. HELVERING. 




shown on the invoices. It is also noticeable that there is 
nothing to indicate that the usual bill of lading or the essen¬ 
tial and necessary policy of insurance accompanied the in¬ 
voice. The nature of the sale is determined by what was 
finally done and not by conditions which may have appeared 
in preliminary writings but not adhered to. United States 
v. Andrews, 207 U. S. 229. It is our opinion, on the facts 
as they appear in the record, that delivery of the goods and 
transfer of title occurred in Houston, Texas. 

Having determined that the sales in question were made 
in the United States, it is now necessary to consider and 
dispose of the petitioner’s alternative contention with refer¬ 
ence to the computation of income. The only books and rec¬ 
ords kept by Stubbe in the Houston office or by the peti¬ 
tioner in the United States were the cash books showing re¬ 
ceipts and disbursements and amounts transmitted to the 
petitioner’s home office in Germany. The respondent found 
it impossible to make a determination of the petitioner’s 
profits from the sales in the United States from these rec¬ 
ords and determined the net income to the petitioner there¬ 
from to be 10 percent of the gross sales, the percentage be¬ 
ing arrived at on the basis of average profits realized by 
other foreign corporations engaged in like or similar trans¬ 
actions. The only proof offered at the hearing in refutation 
of the respondent’s determination consisted of certain bal¬ 
ance sheets of the petitioner covering its entire financial 
condition at the beginning and end of the taxable years. We 
have nothing further. Nothing was offered which gives any 
indication of the amount of profits, if any, realized by the 
petitioner from the sales made in the United States. 
18 Under the circumstances, the method followed by 
the respondent in determining the petitioner’s net in¬ 
come appears to us to be proper and reasonable, in the ab¬ 
sence of proof on the part of the petitioner showing that it 
was erroneous. 

The remaining question involves the determination of the 
penalties for failure to file income tax returns. A return 
for the year 1928 was voluntarily filed by Stubbe in the 
name of the petitioner corporation. Similar returns for the 
other two years were filed by him at the instigation of a 
revenue agent, but subsequent to the filing of the return for 
1928. The petitioner denies responsibility for any of these 
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returns, contending that it never at any time fi^ed returns 
for any of these years for the reason that it was under no 
obligation to do so. The respondent has determined penal¬ 
ties for the years 1926 and 1927 and has made n<j> claim that 
a penalty should be imposed for 1928. Under section 3176 
of the Revised Statutes, as amended by section 1103 of the 
Revenue Act of 1926, it is provided that in the case of fail¬ 
ure to make and file a return within the time prescribed 
by law the Commissioner of Internal Revenue s^iall add 25 
percent of the amount of the tax; provided, however, that 
if a return is afterwards filed and it is shown tljat the fail¬ 
ure to file was due to reasonable cause and not to wilful 
neglect, no such addition shall be made to the thx. In this 
case the petitioner has denied that the returns filed were its 
returns, and on its own argument the exception provided 
by statute which might relieve it of the imposition of the 
penalties does not apply. Accordingly the determination 
by the respondent is sustained. 

Judgment will be entered for the respondent. 

(Seal) 

19 United States Board of Tax Appeal^ 

Washington 
Docket No. 58546 

Askania Werke, A. G., Petitioner, j 

I 

v. 


Commissioner of Internal Revenue, Respondent. 

Decision | 

Pursuant to the determination of the Board, ^s set forth 
in its Findings of Fact and Opinion, promulgated January 
7, 1936, it is 

ORDERED and DECIDED: That there are deficiencies 
in income tax for the years 1926, 1927 and 1928i in the re¬ 
spective amounts of $892.99, $2,437.56 and $2,622.66, and 
for the years 1926 and 1927, there are penalties; in the re¬ 
spective amounts of $223.25 and $609.39. 

Enter: Entered Jan 10 1936 1 

(Signed) BOLON B. TEENER 
(Seal) Member. 
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Endorsed: United States Board of Tax Appeals 

20 Filed Feb 1—1936 

Before the United States Board of Tax Appeals 

Docket No. 58546 

Askania Werke, A. G-., Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Reconsideration, Rehearing or Review by 
Board and Memorandum in Support Thereof . 

Comes now the above-entitled petitioner, by its attorney 
of record, H. A. Mihills, and moves that the decision set 
forth in the Opinion entered in the above case on January 
7, 1936, be (1) reconsidered and revised, or that (2) re¬ 
hearing be granted, or that (3) the decision and record 
be reviewed by the Board on the following grounds: 

Grounds for Motion 

(1) The Opinion of Member Turner that sales of mer¬ 
chandise by petitioner to American purchasers were made 
f.o.b Houston, Texas, and were, therefore, made in the 
United States and that the petitioner is taxable on income 
derived therefrom, is erroneous, and is not supported by 
substantial evidence. 

(2) The Opinion of Member Turner that the petitioner 
has failed to show that respondent’s computation of net in¬ 
come is erroneous is an incorrect finding of the Board, the 
Opinion having disregarded substantial evidence intro¬ 
duced by the petitioner showing a faulty premise upon 
which the respondent’s calculation was predicated. 

(3) The Opinion of Member Turner that respon- 

21 dent’s determination of a 25 per cent penalty for 
failure to file return for the years 1926 and 1927 

should be sustained is not supported by substantial evi¬ 
dence. 

(4) The Opinion of Member Turner, who was not pres¬ 
ent at the hearing of this cause, demands documentary 
proof of certain controlling facts, disregarding the ruling 
of Presiding Member Lansdon that oral testimony con¬ 
cerning those facts was admissible. 
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(5) The Opinion of Member Turner, without the bene¬ 
fit of attendance at the hearing of this proceeding, disre¬ 
garded and set aside the findings of fact proposed by both 
parties in their briefs, to wit: ‘‘Petitioner delivered to 
the American customers c.i.f. Houston,’’ and substituted 
his own conclusion, unsupported by substantial evidence, 
and in direct conflict with the oral testimony pf the only 
witness appearing before the Board, that said sales were 
made f.o.b. Houston, Texas. 

(6) The Opinion of Member Turner was predicated upon 
the stated failure of petitioner to produce copies of any of 
the sales contracts, whereas the uncontradicted testimony 
shows that no sales contracts were drawn and executed by 
the parties. The Opinion of Member Turner is based upon 
the stated failure of petitioner to offer in evidence any 
copies of the so-called letters of confirmation, Mdiich action 
is in disregard of the ruling of Presiding Member Lansdon 
that the description of the letters of confirmation contained 
in the oral testimony of the sole witness before the Board 
was admissible. 

(7) The Opinion of Member Turner j;hat the in- 
22 voices did not indicate in any manner whatever that 
insurance, freight, or import duties were computed 
separately in making up the f.o.b. prices shown on the in¬ 
voices is erroneous, is not supported by substantial evi¬ 
dence, and is in conflict with the oral testimony describing 
the preparation and contents of each invoice. 

(8) The Opinion of Member Turner is in eifror in stat¬ 
ing that the respondent determined petitioner’s net income 
in this proceeding by use of the same average percentage 
of the gross sales realized by other foreign corporations 
engaged in like or similar transactions, respondent’s brief 
containing an admission that petitioner’s gross sales were 
compared with gross sales of American organizations. 

(9) The Opinion of Member Turner is in error in stat¬ 
ing that “The only proof offered at the hearing in refuta¬ 
tion of the respondent’s determination consisted! of certain 
balance sheets of the petitioner covering its entire financial 
condition at the beginning and end of the taxable years. 
We have nothing further,” said opinion not being sup¬ 
ported by substantial evidence. 
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(10) The Opinion of Member Turner is in error in im¬ 
posing the 25 per cent penalty for failure to file returns for 
the years 1926 and 1927, said Opinion failing to give due 
weight to the reasonable cause, to wit, belief of the peti¬ 
tioner that it was not required to file an income tax return 
in the United States because its sales were consummated 
outside the United States. 

23 1 Memorandum in Support of Motion 

This case was tried before the Board at Washington, 
D. C., before Member Lansdon on May 22, 1934, and the 
Opinion of the Board was entered by Member Turner on 
January 7, 1936. The decision of the Board, pursuant 
to the foregoing Opinion, was entered on January 10, 1936, 
redetermining the deficiencies and penalties in the same 
amounts as asserted by respondent in the deficiency letter. 

The petitioner contends that it is a foreign corporation 
and did no business in the United States during the years 
in question and for that reason is not subject to Federal 
income tax nor liable for the penalties determined by the 
respondent for failure to file returns. Petitioner further 
contends that, even though it be held liable to Federal in¬ 
come tax, the method adopted by the respondent in deter¬ 
mining its net income is erroneous. 

The petitioner contends that its sales made to customers 
in America were made in Germany by what are known as 
c.i.f. contracts. Respondent concedes in its brief, both in 
the proposed findings of fact and in the argument, that the 
shipments in question were made c.i.f. Houston. The Gov¬ 
ernment proposed to assess deficiencies and penalties 
against the petitioner, not on the theory that the shipments 
were not made c.i.f Houston, but instead on the theory that 
the sales could not be consummated until petitioner’s rep¬ 
resentative, located in Houston, effected delivery to the 
customers by payment of the duties, insurance, and 

24 freight; and collection of the proceeds of the sale 
from the customer. The Government has always con¬ 
tended that through its representative in America, who had 
a small office in Houston, it maintained an American branch 
of the Germany company, and that without such office de¬ 
liveries could not be effected by petitioner. 
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Notwithstanding the agreement of the parties in respect 
to the manner and form of the shipments made by peti¬ 
tioner to its American customers, as referred to! in the pre¬ 
ceding paragraph, the Opinion of the Board disregards 
and sets aside the belief and understanding of the actual 
parties, and finds contrariwise by the adoption of infer¬ 
ences and supposed omissions of proof to reach the con¬ 
clusion that the shipments were not made as intended, and 
as understood by the parties to have been made. Respon¬ 
dent had ample opportunity prior to the heading of this 
proceeding to completely review a representative file of 
documents, all of which were previously submitted for in¬ 
spection of the Commissioner of Internal Revenue, and in 
fact were actually in respondent’s file at the time of the 
hearing of this cause, petitioner’s Exhibit #l| being pro¬ 
duced from respondent’s file. These documents gave re¬ 
spondent a complete picture of the entire procedure, includ¬ 
ing taking orders by petitioner’s representative in the 
United States; acquainting petitioner in Germany with the 
particulars of the inquiry; the receipt by ^petitioner’s 
American representative of details of the orddr being so¬ 
licited, including price, terms, approximate shipping 
25 date, etc.; obtaining the formal purchase order from 
the customer and transmittal of same Ijo the peti¬ 
tioner in Germany; preparation of the invoice by the peti¬ 
tioner in Germany, made out in the name of the customer 
and usually printed in German, and in mo$t instances 
mailed to petitioner’s representative in Houston, for re¬ 
statement in the English language, and withobt addition 
to the quoted selling price other than for duties, insur¬ 
ance, and sea and land freight usually paid by petitioner’s 
American representative solely as an accommodation to 
the customer in effecting prompt delivery, said payment 
by petitioner through its American representative being 


reimbursed in the form of payment by the customer of 
the entire billing price, inclusive of the separate charges 
for said duties, insurance, and freight. The record shows, 
and the parties have always understood, that ab a part of 
the entire machinery of the transaction petitioner, through 
one of its officials in Germany, would confirm and indicate 
acceptance of the formal purchase order of the customer 
by written advice to its representative in Anjierica, this 
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confirmation consisting of either a telegram or letter, the 
contents of which were communicated to the customer by 
petitioner’s American representative. At times this con¬ 
firmation was submitted to the customer as soon as a copy 
or an extract could be prepared in English, and at other 
times the confirmation consisted of the invoice itself, again 
usually copied in the English language, but in every in¬ 
stance whether the confirmation was given to the 

26 customer at the time of its receipt from Germany 
or at time of submission of the invoice to the cus¬ 
tomer, a document entitled “Conditions of Sale” was fur¬ 
nished to the customer in connection with his purchase. 
There is no other contract of sale in existence. The con¬ 
firmation is important only as indicating acceptance by the 
petitioner in Germany of the order given by the customer 
in America. The form of the confirmation is unimportant 
and might as well be an entirely informal procedure of ad¬ 
vice to the customer that his order had been accepted and 
would be shipped in accordance with the tentative arrange¬ 
ments previously made with the American representative 
of petitioner. 

The last paragraph of the findings of fact made by the 
Board incorrectly states that the 10 per cent rate used 
by respondent applied by him against petitioner’s gross 
sales in determining petitioner’s net income, is the same 
rate found to be the average for foreign corporation doing 
business of a like or similar nature within the United 
States. The facts as indicated in the deficiency letter and 
as corroborated by the statement contained in respondent’s 
brief, (p. 10) are that petitioner’s gross sales were com¬ 
pared with gross sales of American organizations doing 
a like business whose percentage of profit was susceptible 
of computation and it was this method by which the Com¬ 
missioner concluded that 10 per cent of petitioner’s gross 
sales in this country represented net taxable profit. 

It is respectfully submitted that the findings of 

27 fact is deficient and incomplete in failing to show the 
portion of petitioner’s gross sales which are repre¬ 
sented by duties, insurance, and freight. The findings of 
fact should state that the amount of petitioner’s gross sales, 
against which respondent applied the 10 per cent profit rate, 
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included duties, insurance, and freight aggregating a sum 
in excess of 50 per cent of said gross sales. 

It is respectfully submitted that the Opinion is inconsis¬ 
tent with the evidence of record as recited in the Board’s 
findings of fact. With all due respect it would appear that 
Member Turner, in reaching his conclusion, has disbelieved, 
or at least disregarded, the oral testimony of the sole wit¬ 
ness before this Board, and has substituted in lieu thereof 
certain conclusions predicated solely on inferences result¬ 
ing from failure of the record to include certain specified 
documents which he personally believes to be better evi¬ 
dence than oral testimony descriptive of said documents. It 
will he recalled that Member Turner was not present at the 
hearing of this proceeding, which was presided over by 
Member Lansdon, whose term of office expired prior to the 
decision entered in this case. It is quite possibly that Mem¬ 
ber Turner has been misled by the statements contained in 
respondent’s brief in respect to the failure tcj produce a 
document referred to in the Opinion as 4 4 copied of the so- 
called letters of confirmation.” In this respect jattention is 
invited to page 57 of the transcript wherein counsel 
28 for the respondent moved to strike all of ihe witness ’ 
testimony where he had referred to the confirmation, 
on the ground that it had developed that those confirmations 
were in writing, and written documents are the best evi¬ 
dence of what they contain. This motion was denied by the 
Presiding Member. The presumption is that lie regarded 
the oral testimony descriptive of petitioner’s biisiness con¬ 
ducted in America as being admissible evidence. Counsel 
for the petitioner had every right to believe thi$ to be true, 
since the Presiding Member had previously instructed the 
witness that he might testify orally only as to facts within 
his personal knowledge. It goes without saying that a 
great injustice would be done petitioner if the |Board is to 
follow a different rule of evidence after the conclusion of 
the hearing. 

The comments contained in the preceding paragraph are 
devoted largely to refutation of the last paragraph of page 
3 of the Opinion. It appears that this paragraph admits 
that if the testimony of the sole witness is to Oe accepted, 
particularly in respect to the procedure followed by peti¬ 
tioner in its American transactions, the petitioner’s con- 
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tentions should prevail. It has even been said that “If it 
had been shown that the conditions of sale were made a part 
of each contract and the things done were in harmony with 
the conditions stated therein, we would readily conclude 
that the contracts were of the nature contended for by the 
petitioner.” The first objection made in the Opinion, in 
challenging the correctness of the witness’ testimony, is 
that the petitioner failed to produce copies of any of 

29 the sales contracts. Obviously, it would be impossi¬ 
ble for petitioner to produce a document which was 

never in existence, neither required nor used by petitioner 
in the conduct of its business. The inception of the contract 
of purchase and sale in this case was the formal purchase 
order given by the customer to petitioner’s American rep¬ 
resentative in Houston, which order was transmitted to peti¬ 
tioner in Germany. This formal order, as previously stated, 
was preceded by informal negotiations between the cus¬ 
tomer, the American representative of petitioner, and the 
petitioner in Germany, all relating to the nature and type of 
equipment desired by the customer, and the price and terms 
demanded by the petitioner, located in Germany. The con¬ 
tract was consummated when the merchandise was placed 
aboard the ship at Hamburg by the petitioner. The custom¬ 
er was well aware when he issued his purchase order that 
he would be compelled to pay the cost of duties, insurance, 
and freight, in addition to the selling price of the equipment 
being purchased, when delivered to him. The customer had 
previously been informed by petitioner’s American repre¬ 
sentative in Houston of the availability of the equipment 
and the price thereof, including at least the approximate 
cost of duties, insurance, and freight. The testimony shows 
that in the early portion of the three-year period here under 
review the petitioner stipulated in its quotations the exact 
cost of this additional charge beyond the actual selling 
price of the article. Later, and including most of the pe¬ 
riod here under review, this cost of duties, insurance, and 
freight was separately added to the selling price 

30 which appeared in the billing transmitted to the cus¬ 
tomer after the American representative had tran¬ 
scribed the contents of the German invoice on an English 
form. It is interesting to note in this connection that re¬ 
spondent in his brief considers the document “Conditions 
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of Sale,’ ’ which was furnished to the customer in every in¬ 
stance, as being a contract of sale. If such conclusion of 
respondent is a fact, then a copy of the sales contract was 
in evidence (Pet. Ex. #2). If this document was in fact not 
a sales contract, then no such sales contract, as referred to 
in the Opinion, ever existed, and accordingly could not have 
been offered in evidence. The Opinion then call^ attention 
to failure of petitioner to offer any copies of thb so-called 
letters of confirmation. This confirmation was purely a 
formality, no strict procedure being followed in regard to 
form of advice submitted to the customer. Presumably, a 
copy of the German confirmation was immediately sub¬ 
mitted to the customer, accompanied by the document en¬ 
titled “Conditions of Sale,” where the shipment was being 
made to a new customer, unfamiliar with petitioner’s regu¬ 
lar terms of sale. It would hardly be necessary to inform 
regular customers of petitioner as to these salefe require¬ 
ments and in those instances it would be sufficieiitly timely 
for the “Conditions of Sale” to accompany the invoice when 
submitted to the customer. 

The findings of fact of the Board set out that tie * 4 Condi¬ 
tions of Sale,” copy of which document was furnished to 
the customer in every instance, either before or ajt the time 
of submission of the invoice, specify that the goods 
31 are to be shipped f.o.b. Hamburg and insurance from 
that port to destination should be covered Oy the pur¬ 
chaser. The Board also makes a finding of fact that the 
price shown on the invoice was the same as the s[um of the 
price of the article in Germany, transportation jcosts, im¬ 
port duty, and insurance. The Opinion states, however, that 
the invoices on their face negative any idea that the sales 
were made under c.i.f. contract, and that they specifically 
stated that the price quoted was f.o.b. Houston, Texas. It is 
further stated in the Opinion that the invoices did not in¬ 
dicate in any manner whatever that insurance, freight, or 
import duties were computed separately in making up the 
f.o.b. prices shown on the invoices. It is inconceivable that 
such a conclusion may be reached by the Board unless vital 
testimony of the sole witness is either completely disre¬ 
garded, or has been overlooked. In contradiction of this 
faulty presumption the record is replete with testimony 
showing very definitely that duties, insurance, and freight 
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have been computed separately from the quoted selling price 
in billing the customer. (Tr. pp. 19, 26, 29, 39, 62.) Indeed 
if this were not true no basis would have been available for 
the computation of the commission earned by petitioner’s 
American representative, Mr. Stubbe, in Houston. The rec¬ 
ord shows that his commission, paid in addition to salary, 
was based upon the retail selling price shown by the in¬ 
voices submitted to the customers, the duties, insurance, and 
freight being eliminated from such computation. (Tr. p. 
28) The testimony shows (Tr. p. 29) that the proceeds of 
all sales made by petitioner to American customers 

32 was paid to Mr. Stubbe, its American representative, 
and recorded by him in the only book record main¬ 
tained in Am erica, the cash book, and further that such pro¬ 
ceeds included duties, freight, and insurance as shown on 
the customers’ invoices. The same testimony appears else¬ 
where in the record. (Tr. p. 39) The record also shows 
that the payment by Mr. Stubbe of the duties, insurance, 
and freight was made with the moneys of petitioner and 
was done solely as an accommodation to the American cus¬ 
tomer, delivery being effected more promptly through the 
assistance which could be given by petitioner’s American 
representative. (Tr. p. 14) 

Mention has been made of the failure of petitioner to 
produce certain documents, considered to be pertinent in 
reaching a sound conclusion. It is significant to note in this 
connection that in the first instance no formal request to 
produce was issued on behalf of the respondent, and fur¬ 
ther all of the documents desired, or at least suggested in 
respondent’s brief, were as readily available from the re¬ 
spondent’s files as from the petitioner’s records. It will be 
recalled that notice to produce was issued by counsel for 
the petitioner upon the respondent in respect to a complete 
file of documents previously submitted for inspection of the 
Commissioner of Internal Revenue, and that from such doc¬ 
uments petitioner introduced in evidence certain invoices 
testified to as being typical examples of all invoices issued 
by petitioner to its American customers. It was, therefore, 
shown to be of no particular importance when the sole wit¬ 
ness in the hearing of this cause was unable to pro- 

33 duce certain specific invoices called for by counsel 
for the respondent. Those invoices so called for. 
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and not produced, were either in the files of tlaje respondent 
or in the files of the petitioner, but in any event bore the 
same relation to this case as the invoices introduced as typi¬ 
cal examples. It should also be noted in respect to the com¬ 
ments contained in the Opinion that petitioner had not in¬ 
troduced in evidence any copies of the so-called letters of 
confirmation, that under cross-examination the sole witness 
offered to produce from the files which he had with him a 
sample letter of the wording used in the letter iof confirma¬ 
tion, all of which he testified were in the samq form, pre¬ 
pared from the German telegram. Certainly such omission 
cannot be regarded as fatal to the cause of the petitioner, 
particularly where a complete description of tlie form and 
use of the confirmation is contained in the testimony of rec¬ 
ord. (Tr. p. 60) ! 

The Opinion comments upon failure of the record to in¬ 
clude anything to indicate that the usual bill qf lading or 
the essential and necessary policy of insurance accompanied 
the invoice. It is difficult to perceive what effeci this would 
have on the conclusion to be reached in regard to the real 
issue before this Board. The record shows that Mr. Stubbe 
assisted the customers by effecting delivery to point of des¬ 
tination. It is only reasonable to assume that since the 
German invoice was mailed to Mr. Stubbe, to be redeliv¬ 
ered by him to the customer, that all necessary transporta¬ 
tion papers accompanied the invoice. If ijt be a fact 
34 that Mr. Stubbe did assist the American customers in 
effecting delivery, then it is only natural to assume 
that the bill of lading was surrendered to the carrier upon 
delivery of the goods. The same thing may be Said of the 
insurance policy which was of no further value after deliv¬ 
ery of the goods. It is accordingly submitted th&t the rec¬ 
ord conclusively shows that the acts finally performed were 
in accordance with the conditions which appealed in the 
preliminary writing, and were rigidly adhered tq. All of 
the conditions and requirements of c.i.f. contracts as laid 
down in the appeal of East Coast Oil Co., S.A., 31 B. T. A. 
558, have been met by petitioner in this case and tlie conten¬ 
tions of the petitioner should, therefore, prevail. 

Attention of the Board is respectfully invited to the re¬ 
quest contained herein for a more complete findings of fact 
which will disclose the correct facts in respect to the erro- 
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neous basis of calculation used by respondent in determin¬ 
ing petitioner’s alleged taxable net income shown in the 
deficiency letter. If petitioner’s requested change or addi¬ 
tion to the findings of fact is adopted by the Board, it will 
be seen that respondent derived the average rate of 10 per 
cent of gross sales by an analysis and comparison of earn¬ 
ings statistics of American companies considered to be in 
the same industry and similarly circumstanced. Obviously, 
the gross sales of these American concerns included only 
the selling price of the goods, without inclusion of addi¬ 
tional cost of duties, insurance, and freight, such as are in¬ 
cluded in the invoices of petitioner submitted to its 
35 American customers and paid by them to petitioner 
through its American representative, Mr. Stubbe, 
and recorded by him in his cash books (Pet. Ex. #3). Posi¬ 
tive and uncontradicted testimony shows that the gross sales 
recorded in the cash books included the cost of duties, in¬ 
surance, and freight. The uncontradicted testimony fur¬ 
ther shows that the minimum rate of duty was 40 per cent 
and that it ranged up to 68 per cent during the period under 
review. The record further shows that the cost of insur¬ 
ance and freight approximated 5 to 8 per cent of the selling 
price of the merchandise. It is uncontestible, therefore, 
that when respondent applied the rate of 10 per cent against 
the gross sales recorded in Mr. Stubbe’s cash books the 
computation was erroneous, at least to the extent of more 
than 50 per cent. The Opinion of Member Turner states at 
the bottom of page 4 that “the only proof offered at the 
hearing in refutation of the respondent’s determination 
consisted of certain balance sheets of the petitioner cover¬ 
ing its entire financial condition at the beginning and end 
of the taxable years. We have nothing further.” If this 
statement is accepted as being the state of facts upon which 
the Opinion was predicated it becomes immediately appar¬ 
ent that one of the strongest and most important portions 
of the record has been either completely overlooked, or en¬ 
tirely disregarded. It would seem more likely that the for¬ 
mer occurred since no mention of these vital facts is made in 
the findings of fact, or the Opinion. 

The Opinion stated that nothing was offered which gives 
any indication of the amount of profits, if any, realized by 
the petitioner from the sales made in the United 
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36 States. Attention is respectfully directed! to the tes¬ 
timony of the sole witness before the Bohrd that no 

segregation of the books and records of the petitioner was 
possible for the purpose of presenting separate sales and 
cost records of the business conducted by petitioner in the 
United States. This is not an uncommon situation. The 
articles sold by petitioner to its American customers were 
not articles manufactured by a separate organization or de¬ 
partment of petitioner. It would be most unusual, there¬ 
fore, to expect that separate detailed records! would be 
maintained in such a manner as to show the itemized cost of 
sales and general expenses applicable to goods sold to cer¬ 
tain customers, w r hich were manufactured by many depart¬ 
ments of the same business. An incorrect statement is made 
in the Opinion that petitioner offered in evidence certain 
balance sheets covering its entire financial condition during 
the period under review for the purpose of refuting respon¬ 
dent’s method of computation. These balance sheets had no 
relation whatsoever to respondent’s computation! of taxable 
net income, but instead were introduced solely fbr the pur¬ 
pose of showing the Board that the petitioner sustained a 
net loss over the three-year period under review,!and a rea¬ 
sonable supposition or deduction to be made fropi this con¬ 
dition is that a similar loss would be shown if i^ were pos¬ 
sible to pick out of petitioner’s books a complete record of 
cost of sales and expenses applicable to those ^ales made 
in the United States. The record shows |that these 

37 balance sheets were certified to by a courtj of compe¬ 
tent jurisdiction in Germany as reflecting what the 

books of petitioner actually showed. 

The burden of disproving the tax liability of j petitioner 
as computed by the respondent was, of course, entirely 
upon the petitioner. This burden was met andj fully dis¬ 
charged by the showing made that the respondent’s calcula¬ 
tion was incorrect, at least to the extent of mo^e than 50 
per cent. It is not necessary that petitioner go bteyond this 
point and show the correct revision, Helvering |v. Taylor, 
55 Sup. Ct. 287. It is enough that the returns of petitioner, 
prepared by Mr. Stubbe, disclose the informajtion upon 
which petitioner’s taxable income was computed and re¬ 
ported. The return was prepared from the cast books in 
evidence, reflecting the cash receipts and disbursements 
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basis. Obviously, the true income could be no greater than 
reported since the entire proceeds of sales made in the 
United States was included, without reduction for the cost 
of sales being borne by the petitioner in Germany. The 
only substantial reduction in the gross income as reported 
was for the payments made for duties, insurance, and 
freight. 

The only cause which can be advanced on behalf of the 
petitioner for failure to file returns voluntarily for the 
years 1926 and 1927 is the steadfast belief of the petitioner 
that its sales to American customers were consummated 
in Germany and that no returns were, therefore, required. 
It is the belief of the undersigned counsel that this is a 
reasonable cause as defined by the statutes and that the 
penalty, therefore, should be eliminated. 

38 This lengthy memorandum in support of peti¬ 

tioner’s motion is filed because of the certaintv in the 
mind of the undersigned counsel that a miscarriage of jus¬ 
tice would occur if the Opinion of Member Turner be 
adopted as the decision of this Board. The undersigned 
counsel believes and urges upon this Board that petitioner 
shipped its merchandise to its customers in the United States 
under c.i.f. contracts, and it is further believed that the rec¬ 
ord amply supports this view, which is also entertained by 
respondent as indicated on pages 8 and 17 of respondent’s 
brief. Apparently there is no doubt in the mind of counsel 
for the respondent that petitioner has correctly contended 
that the invoices of petitioner upon which settlements are 
made by its American customers included separately the 
cost of duties, insurance, and freight, as the statement is 
made on page 8 of the respondent’s brief that “The cost of 
shipping including insurance and duties was always borne 
by petitioner in the first instance, however, these expendi¬ 
tures were recovered by adding them to the retail selling 
price. ’ ’ 

Wherefore, petitioner prays (1) that the decision be re¬ 
considered and revised, or (2) that the decision and record 
be reviewed by the entire Board, or in the alternative (3) 
that a rehearing be granted, in view of the fact that it ap¬ 
pears from the Opinion of Member Turner that he is in 
disagreement with the rules of evidence as applied in the 
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hearing of this cause presided over by formed Member 
Lansdon 

H. A. MIHII4S 
Counsel for the Petitioner 

39 United States Board of Tax Appeals 

Docket No. 58546. I 

Askania Werke, A. G., Petitioner, 

* 

v. 

1 

Commissioner of Internal Revenue, Respondent . 
Order Denying Board Review. 


On January 7, 1936, opinion by Division No. 8 (Turner) 
was promulgated in this proceeding and on February 1, 
1936, petitioner filed a i i Motion for Reconsideration, Re¬ 
hearing or Review by Board”. 

The Chairman has carefully read and considered peti¬ 
tioner’s motion and believes that in so far as it! asks for 
review by the Board, it should be denied. Accordingly, pe¬ 
titioner’s motion for Board review is denied. 

The motion, in so far as it asks reconsideration or re¬ 
hearing, is referred to Division No. 8 (Turner) for attention 
and consideration. 

I 

(signed) EUGENE BLACK 

Chairman. 

Dated: Washington, D. C., 

February 3, 1936. 

I 

40 United States Board of Tax Appeals 

Docket No. 58546. 

I 

Askania Werke, A. G., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Reconsideration and Rehearing 

A motion for reconsideration of the opinion promulgated 
on January 7, 1936, in this proceeding, or for Rehearing 
herein, having been filed by counsel for the petitioner and 
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the said motion and the grounds stated as the basis there¬ 
for having been carefully considered, it is 

ORDERED that the motion be and hereby is denied. 

! (Signed) BOLON B. TURNER 

(Seal) Member. 

Dated: Washington, D. C., 

February 12, 1936. 

41 ' Filed May 12, 1936 

United States Board of Tax Appeals 
Docket No. 58546. 

Askania Werke, A. G., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition of Askania Werke A. G., taxpayer above named, 
for review by the Court of Appeals of the District of Colum¬ 
bia, of a decision by the United States Board of Tax Ap¬ 
peals. 

Askania Werke A. G., the petitioner in this cause, by 
H. A. Mihills, counsel, hereby files its petition for a review 
by the Court of Appeals of the District of Columbia of the 
decision by the United States Board of Tax Appeals ren¬ 
dered in the form of an opinion promulgated January 7, 
1936, followed by its decision entered pursuant thereto Jan¬ 
uary 10, 1936, subsequently followed by an Order entered 
by Honorable Eugene Black, Chairman of the Board deny¬ 
ing review of the decision by the entire Board on February 
3,1936, and a final order of the Board entered February 12, 
1936, denying petitioner’s motion for reconsideration and 
rehearing, determining deficiencies in income tax for the 
years 1926, 1927 and 1928 in the respective amounts of 
$892.99, $2,437.56 and $2,622.66, and determining penalties 
for the years 1926 and 1927 in the respective amounts of 
$223.26 and $609.39, and respectfully shows: 

42 I. 

Petitioner is a German corporation with offices located 
at Kaiseralle 87/88, Berlin, Germany. 
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n. 

Nature of Controversy 

The petitioner further shows that the nature of the con¬ 
troversy is as follows: 

The controversy involves the proper determination of the 
petitioner’s liability for Federal income taxes for the cal¬ 
endar years 1926, 1927 and 1928, together with delinquency 
penalties proposed in respect to the calendar years 1926 
and 1927. j 

The issues are as follows: 

(a) Respondent has failed to recognize that smiles made 
in the United States by the petitioner were consummated 
in Germany and that the profit, if any, was not subject to 
taxation in the United States. 

(b) Respondent has computed taxable incom^ for the 
years 1926, 1927 and 1928 by considering 10 pejr cent of 
gross sales as representing net profit, based upon the aver¬ 
age for corporations doing business within the United States 
of like or similar nature and volume, whereas petitioner 
actually sustained net losses. 

Petitioner contends that: 

i 

(a) It was not doing business within the United States 
as defined by the Revenue Acts of 1926 and 1928. j 

(b) That its sales made in the years 1926,11927 and 
43 1928 to customers within the United States were 

upon orders received, accepted, confirmed and con¬ 
summated in Germany and, therefore, not subjdct to tax 
in the United States. 

(c) That income from sales made by a foreign corpora¬ 
tion to citizens of the United States or domestic corpora¬ 
tions is not derived from the United States because title to 
the property passed in the foreign country, even though the 
merchandise was invoiced and payments were received at 
an office in the United States. 

(d) That under respondent’s own arbitrary ifiethod of 
computing taxable income, the result obtained is incorrect, 
since the sales base, against which respondent ha^ applied 
a rate of 10 per cent, is excessive to the extent of at least 
50 per cent, since it includes duty, insurance, freight and 
similar delivery costs, not properly includible as the billing 
price of merchandise shipped to the United States. 
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(e) That in any event a net loss was sustained in the year 
1926 which exceeded in amount the taxable income, if any, 
in either of the two subsequent years 1927 and 1928 and, 
therefore, no tax liability existed with respect to any of the 
years 1926, 1927 or 1928. 

(f) That no penalties should be asserted against peti¬ 
tioner for delinquent filing of income tax returns for the 
years 1926 and 1927, since a valid reason has been shown 
for failure to file such returns. 

The petitioner herein respectfully requests that 

44 each of the foregoing issues and propositions of law 
raised and relied upon before the United States 

Board of Tax Appeals be reviewed. 

m. 

The said Askania Werke A. G., petitioner above named, 
being aggrieved by the conclusions of law contained in the 
findings and opinion of the Board, and by its decision en¬ 
tered pursuant thereto, desires to obtain a review thereof 
by the Court of Appeals of the District of Columbia. 

IV. 

Assignments of Error 

The petitioner assigns as error the following acts and 
omissions of the United States Board of Tax Appeals: 

1. The Board erred in holding that sales of merchandise 
by petitioner to American purchasers were made f.o.b., 
Houston, Texas, and were, therefore, made in the United 
States and that the petitioner is taxable on income derived 
therefrom, said opinion not being supported by substantial 
evidence. 

2. The Board erred in holding that petitioner has failed 
to show that respondent’s computation of net income is 
erroneous, said opinion being an incorrect finding of the 
Board, and disregarded substantial evidence introduced by 
the petitioner showing a faulty premise upon which the re¬ 
spondent’s calculation was predicated. 

3. The Board erred in determining a 25 per cent penalty 

for failure to file tax returns for the years 1926 and 

45 1927, said opinion being in disregard of substantial 
evidence introduced by petitioner. 


i 
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4. The Board erred in approving the opinion promulgated 
by Member Turner, who was not present at the hearing of 
this cause, and who in his opinion demanded documentary 
proof of certain controlling facts, disregarding the ruling 
of Presiding Member Lansdon that oral testimony concern¬ 
ing these facts was admissible. 

5. The Board erred in approving the opinion promulgated 
by Member Turner, who without the benefit of Attendance 
at the hearing of this proceeding, disregarded and set aside 
the findings of fact proposed by both parties in their briefs, 
to wit: “Petitioner delivered to the American|customers 
c.i.f., Houston,’’ and substituted his own conclusions, un¬ 
supported by substantial evidence, and in direct conflict 
with the oral testimony of the only witness appearing be¬ 
fore the Board, that said sales were made f.o.b.* Houston, 
Texas. 

6. The Board erred in approving the opinion promulgated 
by Member Turner which <was predicated upon ihe stated 
failure of petitioner to produce copies of any olj the sales 
contracts, whereas the uncontradicted testimony shows that 
no sales contracts were drawn and executed by the parties. 

7. The Board erred in approving the opinion promulgated 
by Member Turner which is based upon the stated failure 
of petitioner to offer in evidence any copies of thO so-called 
letters of confirmation, which action is in disregard of the 
ruling of Presiding Member Lansdon that the description 

of the letters of confirmation contained in the oral 
46 testimony of the sole witness before the Board was 
admissible. 

8. The Board erred in approving the opinion promulgated 
by Member Turner that the invoices did not indicate in any 
manner whatever that insurance, freight, or import duties 
were computed separately in making up the f.ojb. prices 
shown on the invoices, said opinion being erroneous, not 
supported by substantial evidence, and is in conflict with 
the oral testimony describing the preparation and contents 
of each invoice. 

9. The Board erred in holding that the respondent deter¬ 
mined petitioner’s net income in this proceeding by use of 
the same average per centage of the gross sales realized by 
other foreign corporations engaged in like or similar trans¬ 
actions, respondent’s brief containing an admission that 
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petitioner’s gross sales were compared with gross sales of 
American organizations. 

10. The Board erred in stating that the only proof offered 
at the hearing in refutation of the respondent’s determina¬ 
tion consisted of certain balance sheets of the petitioner 
covering its entire financial condition at the beginning and 
end of the taxable years, said opinion not being supported 
by substantial evidence. 

11. The Board erred in asserting the 25 per cent penalty 
for failure to file returns for the years 1926 and 1927, said 
opinion failing to give due weight to the reasonable cause, 
to wit, belief of the petitioner that it was not required to 
file an income tax return in the United States because its 

sales were consummated outside the United States. 
47 12. The Board erred in holding and deciding that 

the petitioner is liable for any deficiency in income 
taxes or penalties for the calendar years 1926, 1927 and 
1928 by reason of the aforesaid erroneous holding, and par¬ 
ticularly in holding and deciding that the petitioner, As- 
kania Werke A. G., is liable for deficiencies in income taxes 
for the calendar years 1926, 1927 and 1928 in the respective 
amounts of $892.99, $2,437.56 and $2,622.66, and penalties 
for the years 1926 and 1927 in the respective amounts of 
$223.25 and $609.39. 

Wherefore, the petitioner prays that a review may be 
taken of said decision of said United States Board of Tax 
Appeals by the Court of Appeals of the District of Colum¬ 
bia for the correction of the errors complained of and that 
the transcript of record in said United States Board of Tax 
Appeals duly authenticated as required by law and by the 
rules of said Court of Appeals and said Board may be pre¬ 
pared and transmitted and delivered to said Court of Ap¬ 
peals of the ’District of Columbia. 

H. A. MIHILLS 
Counsel for Petitioner , 
917 Munsey Building, 
Washington, D. C. 
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Affidavit 


District of Columbia, ss: 

H. A. Mihills, being duly sworn says: I am oiie of the at¬ 
torneys for the petitioner in this proceeding. I prepared 
the foregoing petition for review and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the best of my knowledge, information and be¬ 
lief. This petition is not filed for purposes of delay and I 
believe the petitioner is justly entitled to the relief sought. 

H A MI&ILLS 

Subscribed and sworn to before me this 12th (lay of May, 
1936. 

DORIS M. CLAXTON 

(Seal) Notary Public 

49 Filed May 12,1936 

j 

United States Board of Tax Appeals 
Docket No. 58546 

Askania Werke, A. G., Petitioner , \ 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Reviei 

To Herman Oliphant, Esq., 

General Counsel for the Treasury Department, 
Washington, D. C. 

Please Take Notice that the petitioner, on tike 12th day 
of May, 1936, filed with the Clerk of the United Slates Board 
of Tax Appeals at Washington, D. C., a petition for review 
by the Court of Appeals of the District of Columbia of the 
decision of the Board heretofore rendered in the above 
entitled cause. A copy of the petition for review and the 

and served 


assignments of error as filed is hereto attached 
upon you. 

Dated, at Washington, D. C., this 12th day ofj May, 1936. 

Respectfully, 

H. A. MIHILLS, 

Counsel for Petitioner, 

917 Munsey Building, 
Washington, D. 0. 
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50 Personal service of the foregoing notice, together 
with a copy of the petition for review and assign¬ 
ments of error mentioned herein, is hereby acknowledged 
this 12th day of May, 1936. 

! HEEMAN OLIPHANT 

General Counsel for the 
Treasury Department . 

Counsel for Respondent. 

51 Filed March 17, 1937 

United States Board of Tax Appeals 
Docket No. 58546 

Askania Werke, A. G., Petitioner , 

v. 

Commissioner of Internal Revenue, Respoyident . 

Statement of the Evidence 

Appearances: 

H. A. Mihills, C.P.A., appearing on behalf of the peti¬ 
tioner. 

John H. Pigg, Esq., and 

John W. Smith, Esq., and 

H. J. Fessenden, Esq., 

(Robert H. Jackson, Esq., General Counsel, Bu¬ 
reau of Internal Revenue) on behalf of the Com¬ 
missioner of Internal Revenue, appearing on be¬ 
half of the respondent. 

The above-entitled cause came on for hearing on the 22nd 
day of May, 1934, before Honorable W. C. Lansdon, Mem¬ 
ber of the United States Board of Tax Appeals at Wash¬ 
ington, D. C., pursuant to notice of hearing, whereupon the 
following proceedings were had and testimony taken. 

G. Stubbe called as a witness by and on behalf of the 
petitioner, after being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

My name is G. Stubbe. I live in Houston, Texas, having 
resided there since the early part of 1926. For about 
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52 a year prior to that time I lived in Nevf York City 
and prior thereto in Germany where I vtas engaged 

for about two years in the sales department of Askania 
Werke, the petitioner. I came to the United States in De¬ 
cember 1924 and am now with the American Askania Cor¬ 
poration, Houston, which corporation was formed in March 
1929. 

After my arrival in New York I first held Several jobs 
there, and after the arrival of the factory engineer from 
Germany in September 1925, I became his assistant in his 
business trip to the United States to investigate the market 
for Askania products. At about the time of the arrival of 
the factory engineer I was engaged as his assistant, and 
tended to all of the routine business matters connected with 
the investigation in question. The correspondence had to 
be attended to, and I was at that time the interpreter for 
the engineer who was not very familiar with English. As¬ 
kania Werke of Berlin are engaged in the manufacture of 
various kinds of scientific instruments and apparatus. The 
results of the investigations made within the Ufiited States 
made it appear feasible to have a contact maii located in 
Houston, Texas, who would keep tract of business possibili¬ 
ties in the States, and particularly in the South. The activi¬ 
ties actually conducted by Askania Werke withip. the United 
States consisted of making contacts with the customers or 
prospective customers, advertising the name of the Askania 
Werke, A. G., of Germany, giving a certain anjount of ad¬ 
vice of a technical nature which had to ^>e given in 

53 those days, which was all under the activity of the 
contact man and the engineer. About the first of 

January 1926 I opened an office in Houston, Teias. It was 
a small room of approximately 10 x 15 feet, wfth later on 
some instruments, sample instruments, in there for demon¬ 
stration. It was just a small place, and I was the only one 
who worked in there. My duties after January 1,1926 were 
about the same as before, except a close contact with the 
German factory had to be maintained for business and tech¬ 
nical reasons. The procedure which I followed in soliciting 
and procuring orders within the United States f^r products 
of the Askania Werke of Germany were that if I had a prop¬ 
osition for the purchase of some of the Askanija products, 
and the prospect was seriously interested, and ponsidering 
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the purchase of such equipment, I wired the factory in Ger¬ 
many submitting the name of the purchaser, the prospec¬ 
tive purchaser, indicating the type of merchandise that was 
involved, and inquiring as to when such merchandise could 
be furnished. The reply indicated, which I mostly got by 
telegram, when such merchandise was available, and if any 
specific terms were involved in the case, they were stated 
also as to whether such terms were acceptable or not. Most 
of the products sold within the United States represented 
substantial figures, depending, of course, on the type of 
equipment, some types running into several thousand dol¬ 
lars for each instrument. Detailed information was ob¬ 
tained from the factory in Germany with respect to prices 
and terms before concluding arrangements with pros¬ 
pects. 

54 After receipt of information from the factory, the 
information was submitted to the purchaser, and if 
the deal was closed, the order was transmitted by telegram 
to the German factory. The order was then confirmed from 
the German factory, and if shipment had been made of such 
material, the material was billed by the German factory to 
the purchaser direct. Such bill was in most cases submitted 
to me at Houston, and I submitted the bill of the factory 
either to the purchaser direct, or rewrote the bill with the 
same figures, only on new invoice forms which had been 
printed in Houston. The purpose of rebilling on a new in¬ 
voice form at Houston was because it became necessary for 
two reasons to change the invoice, first, sometimes the in¬ 
voices were written in German, and in addition I preferred 
to have my address on the invoice form, and, for that rea¬ 
son, I preferred to rewrite the invoice without changing the 
figure on the invoice, and submitting such invoice to the 
purchaser. The proceeds of such sale were transmitted to 
me at Houston. The invoice which I made out at Houston 
requested that this arrangement be made. 

In response to formal request made upon counsel for 
respondent by counsel for the petitioner, certain documents 
previously filed with the Commissioner of Internal Revenue 
by counsel for the petitioner, were produced (Pet. Ex. #1 
for identification). I identified these documents as invoices 
submitted to customers, and this is a sample of an invoice 
submitted to a customer in 1928 which I received in Houston 
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at that time. It is an invoice received from the German 
factory and sent to me at Houston. 

55 Q. State whether or not those are typical examples 
of the invoices which your office received, which you 

testified as being prepared by the factory in Germany, and 
made out to the customers and sent to you. 

Mr. Pigg: I object to the question. It is too broad in its 
scope. This Board cannot decide this case on evidence of 
that nature, whether one a document of three lijies, or three 
small documents are typical of all of the transactions. 

The Member: Well, I do not know about that. The wit¬ 
ness testified when these contracts were made, and this 
equipment was shipped from Germany, that the purchaser, 
as I recall the testimony, was billed for the shipment from 
Germany, but the invoice was sent to his office |at Houston. 
This invoice that was made in the German office was not 
transmitted to the customer, but a new invoicb was made 
with the same prices extended, as I recall it. 

The Witness: Yes sir. 

The Member: And that was sent to the customer, and 
this was kept in the file in the office. 

The Witness: Yes sir. j 

The Member: Now, there must have been in ^ach of these 
years a very considerable number of these transactions, I 
do not know how many, but there must have been a very 
considerable number. Now, do you want him to produce all 
of the invoices that were received from Germany during the 
taxable period, or let him testify that these that are in evi¬ 
dence are typical of all those that were received. 

56 Mr. Pigg: Your Honor, I am not particularly con¬ 
cerned with what I want him to do at th^s time. 

The Member: Well, you objected to this question. The 
question was whether these three invoices he had in his hand 
were typical of the way with which all of the invoices were 
billed, and you said that the question was too brqad. 

Mr. Pigg: I still think it is, your Honor. 

The Member: What do you mean by that! 

Mr. Pigg: The witness has also testified tha£ the trans¬ 
actions, or the sales that were made involved considerable 
sums, and it would not necessarily mean that tjhere would 
be a large amount of invoices to cover all of the transac¬ 
tions. Also, no proper predicate has been mhde for any 




44 ASKANIA WERKE, A. G., VS. GUY T. HELVERING. 

such question. As I understand from your Honor’s re¬ 
marks, my objection is overruled. 

The Member: Nothing is more usual in the hearings of 
this kind than to introduce one or two contracts of the great 
series of contracts, agreements, or invoices, and then get 
testimony into the record that those introduced are typical 
of all that are involved. You do not think these are, is that 
the idea? 

Mr. Pigg: I do not know. 

The Member: Well, that is what the witness does know. 
That is a question of fact I think. The witness does know 
and why can’t he answer? 

Mr. Pigg: The respondent is wholly unable to test the 
accuracy of the witness ’ testimony. 

The Member: Well, the objection is overruled. 

57 These three invoices are typical examples of in¬ 
voices made by the German factory to purchasers in 
the United States, in later years. I mean by that that the 
first few transactions I had after I had established myself 
as contact man for the German corporation were billed in 
such a way that the purchaser got a stipulated statement as 
to the expense for duty, freight, and insurance and other 
expense involved in bringing the merchandise from Ger¬ 
many to this country. Later on, as indicated on this invoice 
here, these expenses were added to the general retail price. 
It was all included in the price. The duty, insurance and 
freight are included in the selling price indicated on the in¬ 
voice. This procedure was regularly followed throughout 
the years 1926, 1927 and 1928, with the exception of those 
cases wliich I have just testified to. The invoices in peti¬ 
tioner’s exhibit #1 are marked “copy” but it does not make 
any difference, they were made by the factory in Germany 
and sent to me. Some of the invoices received from Ger¬ 
many are marked “duplicate,” which have the same sig¬ 
nificance as the word “copy”. They were not made in my 
office, I got them from Germany. I have other samples of 
invoices which are original invoices received from the fac¬ 
tory which I will submit for decision. My idea of the word 
“copy” has no bearing on the case. I produce from my 
file, other invoices, made in Germany, and made out to the 
original purchaser, some marked “duplicate”, and some 
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marked i ‘copy”, but I got them all from Germany. 

58 Upon receipt and acceptance by the German fac¬ 
tory of the order which I sent to them, a confirmation 

was given to the customer. A printed document bearing a 
heading “Conditions of Sale”, indicating the tenns of sale 
of the German corporation in Germany with the I purchaser, 
was regularly attached to the confirmation received from 
the German factory. In the early days of th£ business, 
early in 1926, the document was transmitted by me to the 
customers forming a part of the sales agreement. Every 
transaction was such that a written confirmation was re¬ 
ceived from the factory. This document was attached to 
such written confirmation, and then this confirmation was 
turned over to the customer, frequently being attached to 
the invoices. The confirmation came to me and then I at¬ 
tached it in accordance with instructions I hail received 
from the factory in Berlin. At this point the following tes¬ 
timony was given and discussion had: 

Q. You would send such conditions of sale to! each pur¬ 
chaser? A. Yes sir. 

Mr. Mihills: I offer the instrument identified by the wit¬ 
ness as Petitioner’s Exhibit No. 2. 

Mr. Pigg: I object to the offer on the groundj first, that 
it has not been sufficiently shown that this document, or one 
similar to it, was attached to each and every document rep¬ 
resenting the sale for each of the years involved in this 
case. Certainly, this purports to be a contract between the 
purchaser and the seller. The next to the last paragraph 
reads as follows: 

11 The contract shall in all respects be construed and shall 
operate as a German contract and in conformity with Ger¬ 
man law. ” It is obvious that the parties can not con- 

59 tract so as to defeat the right of the United States 
Government in a taxable transaction consummated 

within the United States, and whatever the parties did in 
that respect is wholly immaterial. 

The Member: (To the Witness) This form was, you 
say, attached to every confirmation? 

The Witness: I do not recall whether it was attached to 
such in every instance. 


i 
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The Member: Well, it is one of the papers here that in¬ 
dicates the method and manner in which you were doing 
business in this country? 

The Witness: Yes sir. 

The Member: That is what the Board is called on to de¬ 
cide whether this concern was doing business in this country 
in such a way as to subject it to Federal income tax, and I 
have got to know how they did business to determine the 
manner. I do not know how material it is, or how much 
weight it may have. Your objection goes to the weight 
rather than to the materiality? 

Mr. Pigg: Yes, your Honor, I agree with you in that 
respect. 

The Member: Objection overruled. Received in evidence 
as Petitioner’s Exhibit No. 2. 

(The document referred to was received in evidence and 
marked ‘ 4 Petitioner’s Exhibit No. 2,” and made a part of 
this record.) 

The duty, insurance, and freight were included in the sell¬ 
ing price as shown on the invoice (Pet. Ex. #1). The rate 
of duty was 40% according.to the United States Customs 
Tariff 360. The approximate rate of insurance, freight, 
and similar costs was 5 to 8% of the German retail price 
and that was also included in the invoice in the same man¬ 
ner. After receipt of the invoice from the factory in Ger¬ 
many for transmittal by me to the purchaser in the 

60 United States, no profit, or any other expense, other 
than insurance and freight was added to the invoice 
before transmittal to the customer. 

61 The office which I conducted in Houston in 1926, 
1927 and 1928 was not registered to do business with¬ 
in the United States. No license of any kind was obtained 
by me or through my Texas office to do business within the 
United States. The German corporation paid me a salary, 
and I also obtained a commission on the sale made on the 
basis of the German retail price, that is upon a basis that 
the duty and insurance and the freight were not included. 
I did not maintain an inventory of samples and display in¬ 
struments which I kept on hand in my small office. The 
only books which I kept were a small cash book recording 
receipts and disbursements for the period involved. The 
receipts would include incidental expenses for duties, freight 
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and insurance, of course, just depending upon the amount 
of the invoice submitted to the purchaser. The Receipts in¬ 
cluded the selling price of the merchandise billed to the cus¬ 
tomer and that selling price included duty, freight and in¬ 
surance etc. The main item in the disbursements in addi¬ 
tion to general expenses, were my salary, some advertising 
and advice and traveling expenses, etc., for the transfer of 
money received from the purchaser to the Germah corpora¬ 
tion. There was no long wait in the transmittal of the funds 
to Germany which had been received in payment of the in¬ 
voices. Only a nominal amount of cash was retained within 
the United States. Separate cash books were maintained 
for each of the years 1926,1927 and 1928. Thesq books re¬ 
corded all of the transactions of the Askania Wbrke busi¬ 
ness within the United States. There were no other 
62 records or books maintained by the petitioner within 
the United States (Pet. Ex. #3). I kept these rec¬ 
ords. 

Subsequent to the years here in controversy, tlie Ameri¬ 
can Askania Corporation was organized, in Marcel 1929. I 
had found out that it was very difficult to handle the busi¬ 
ness in the United States from Germany, and it was consid¬ 
ered advisable to run the business independently in the 
States as an American corporation. In addition to the 
greater need of handling the business over here, the psycho¬ 
logical effect on the purchaser was an item which had to be 
considered. I became a stockholder of the American As¬ 
kania Corporation immediately after its incorporaltion. The 
principal stockholders of the American Askania Corpora¬ 
tion were the officials of Askania Werke, A. G., the peti¬ 
tioner. No assets of the petitioner within the United States 
were conveyed to the American Askania Corporation at the 
time of its organization in 1929. After organization of the 
American Askania Corporation a change took place in the 
method of bookkeeping and record keeping. Tjhe books 
were thereafter kept as provided by law. We had a general 
ledger and cash book and a journal, a complete set of books 
of account. 

I prepared and filed an income tax return with respect to 
the business conducted within the United States iot the year 
1928, after my attention had been called to the necessity 
of filing such a return. I had not received any instructions 
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from the German corporation to prepare such income tax 
return. I was later told by officials of the corporation in 
Berlin that I should not have filed such return for them. 
The income tax return for 1928 was prepared from 

63 the matters available in the cash book (Pet. Ex. #3). 
The figure of gross sales, $247,268.37, reported in the 

return, represents sales of merchandise to American cus¬ 
tomers, and included various expenses, expense items, par¬ 
ticularly the American import duty of 40%, and various 
other incidental expenses. The gross sales as reported for 
income tax purposes include the invoice price, 40% duty, in¬ 
surance, freight and similar charges (Pet. Ex. #4). 

I subsequently prepared an income tax return for the 
year 1926. It was prepared in the same manner, and by use 
of the same information which I testified to relative to the 
year 1928. The 1926 return was prepared at the urgent 
request of the Revenue Agent and was filed subsequent to 
the 1928 return. I did not prepare and file a return for the 
year 1926 within the due date for filing such a return be¬ 
cause I did not consider myself subject to income taxes in 
the United States, since I did not have—or I did not con¬ 
sider myself subject to United States income tax for those 
years. In testifying in this manner I am speaking, of course, 
for this business. I did not consider it taxable under the 
laws of the United States (Pet. Ex. #5). 

I prepared an income tax return for the year 1927 in the 
same manner and for the same reason of urgent request by 
the Internal Revenue Agent. The 1927 return was also 
filed subsequent to the time of filing the 1928 return and 
was prepared by me with the same information and 

64 data which I previously testified to with respect to 
1928 (Pet. Ex. #6). The words “branch office’’ were 

used in connection with the name of the petitioner on the 
return. The name “branch office” was used in connection 
with thb handling of the business over here to impress the 
customer with the fact that he had a contact man, or contact 
office in the States to which any request for information 
could be submitted. It was nothing but an accommodation 
to the American customer to call myself a branch office. No 
inventory nor complete books of account were kept by me 
such as commonly used by regular branch office. 
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A Revenue Agent’s report, referred to in tile deficiency 
letter, was received in evidence for tlie purpose of showing 
the basis of the Commissioner’s determination (Jt. Ex. 
A-7). | 

I have made no attempt to segregate the business, or the 
recording of the business of the petitioner to shbw the profit 
or loss on sales made within the United States ih 1926,1927 
and 1928. As far as I know such segregation for the par¬ 
ticular business done in the United States could not very 
well be done on account of the set-up of the cfompany. I 
was so informed by the officials of the company. I am 
familiar with the requirements in Germany with respect to 
the filing of financial statements of German corporations. 
A yearly financial report of a share company, j or incorpo¬ 
rated company, has to be filed with the Court w^iich keeps a 
record of the charter of the corporation. As fajr as I know, 
the petitioner complied with that requirement f j)r the years 
1926, 1927 and 1928 by filing a printed copy of its 
65 financial report for those years. I identified three 
documents handed to me as customary business re¬ 
ports about the financial condition of the Gerrqan corpora¬ 
tion filed in the years 1926, 1927 and 1928. These reports 
contained complete balance sheets of the Gerrdan corpora¬ 
tion as well as statements of profit and loss fqr the years 
1926, 1927 and 1928. On the last page of each report an 
official certification has been made of the correctness of the 
figures as given in the report. I have made a tabulation of 
such statement and of the balance sheet and thej income and 
expense of the three years involved, and havC translated 
into English this information which I have prepared in a 
typewritten document. The financial reports have been 
verified by an auditor appointed by the Court by compari¬ 
son with the books of the petitioner (Pet. Ex. #|8). 

Cross Examination 

On cross examination the witness Stubbe testified as fol¬ 
lows: 

I have identified the income tax return of thp petitioner 
for the year 1928, which is petitioner’s Exhibit No. 4. I 
was advised by a friend as to the necessity of filing a return 
for that year. I mean the person associated jin business 
with me, not necessarily one who was interested in the for- 
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matron of this new corporation which succeeded to the busi¬ 
ness of this petitioner in the United States. In other words, 
I got the information from friends who had an idea what I 
was doing in the States. I do not care to disclose the names 
of those friends. As I remember, no official of the 

66 United States Government, or the Internal Revenue 
Bureau called upon me to file a 1928 return. The 

request of a representative of the Commissioner, to whom 
I referred a while ago, that returns for 1926 and 1927 be 
filed, was not made until after the filing of the 1928 return. 
I stated that I did not consider that I was required to file a 
return for the years 1926 and 1927. I never consulted any 
official of the Internal Revenue Department, or the Com¬ 
missioner of Internal Revenue as to such necessity. That 
represented my own conclusion. I stated a while ago that a 
certificate is contained in the financial statement which I 
identified, as Exhibit No. 8, of an auditor appointed by a 
Court in Germany, who verified the statement or the figures 
contained in the statement. The certificate contained on the 
last page of the three reports indicates that the Notary Pub¬ 
lic or the auditor was the officer appointed for this particu¬ 
lar purpose. All I know is what is on the face of those 
papers. I never saw the books of the Company for those 
years. Then followed the following questions and answers: 

Q. Now, you have testified generally, Mr. Stubbe, what 
took place when an order was received for products manu¬ 
factured by the petitioner. I will ask you first were all of 
the transactions for each of the three years involved han¬ 
dled in the way you have testified? A. As far as I can re¬ 
call, yes. 

Q. Do you have any records or information in your pos¬ 
session, documentary or otherwise, that would re- 

67 fresh your memory in that respect? A. I have some 
telegrams that were interchanged with the factory 

with relation to certain orders which I will be glad to show. 

Q. Noyr, it is a fact, isn’t it, that in some instances at 
least you received orders from customers in or near Hous¬ 
ton for a product which you had then on hand in what you 
referred to as your office, and you delivered those instru¬ 
ments the day of the order, or the day following, and billed 
the purchaser without ever referring the matter to the 
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Home Office in Germany? A. Such cases happened since 
we had samples of such instruments at Houstori, but, in that 
case it, the report had to be made, and the samples had to 
be submitted to the German factory for final acceptance. 

Q. Well, now, aren’t there cases where ^ou delivered 
the instruments ordered by the purchaser op the day, or 
the day following the order? A. I do not recall such a case 
happening for this reason. There was quite a demand in 
the years involved for such products, and it was very diffi¬ 
cult to keep stuff on exhibit, and consequently a case as you 
have cited is not in my memory at this time. 

Q. But there may have been, so far as you remember 
now, instances of that kind? A. Not on equipment, as far 
as I recall, but it may have been on small itemfe. 

Q. Do you have any record with you showiiig the orders 
that were taken by you or through you as a result of which 
these products were sold to American customers? 
68 A. No sir, other than the cash book already sub¬ 
mitted. 

Q. I will ask you, Mr. Stubbe, whether or! not you re¬ 
ceived an order by telephone or otherwise on ^Jpril 23, 1928, 
from the Humble Oil and Refining Company, 201 Humble 
Building, Houston, Texas, for one Bamberg porsian Bal¬ 
ance at a purchase price of $5,400, and whether or not the 
order covering that oral order, I mean the formal written 
order, was not dated April 24, 1928? A. It is possible that 
such an order was received at that time. I do pot recall the 
date. 

j 

Q. You do not have any record with regard to that with 
you today? A. I do not believe I have. I will check up, 
-April 23, 1928? 

Q. The order itself is dated April 24, 1928. A. No. 

Q. Can you state from your memory as to whether such 
an instrument was delivered to the Humble Oil and Refin¬ 
ing Company on May 1, 1928? A. May 1, 19^8, that may 
have been possible. 

Q. And delivered from the stock of instruments which 
you had in the office? A. That is what I do not} know. That 
is what I do not remember. 

Q. You do not have a copy of an invoice with you cover¬ 
ing a sale to the Humble Oil Company of that jsame instru- 
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ment that I referred to, which invoice would be dated May 
2, 1928? A. No. 

69 Q. You could not testify no such order or no such 
invoice was made? A. Certainly not. If the sale 

was made according to your record, no doubt the invoice 
should be available in our files, or rather in the files of the 
office of Askania Werke. 

Q. Do you have any invoice in your possession dated May 
23, 1927, covering another sale of an instrument described 
as one recording attachment and necessary for Porsian Bal¬ 
ance, Control, sold to the same company, that is, the Hum¬ 
ble Oil and Refining Company, at a price of $641 ? A. That 
was on the 2nd day of May? 

Q. Yes.—No, the 23rd day of May, 1927. A. No, I am 
sorry that I do not have that invoice. 

Q. As far as you know such an invoice might have been 
made. A. Correct. 

Q. And made under circumstances I have described? A. 
That is what I do not remember. 

Q. I ask you if that might have been delivered from in¬ 
struments you had in Houston? A. That may have been 
possible. 

Q. And as far as you know there might have been other 
sales of the same general type? A. As I have outlined be¬ 
fore, such cases were not customary on account of 

70 the basic demand for this equipment, or the possi¬ 
bility of keeping equipment in stock for demonstra¬ 
tion purposes. 

Q. And in such a case the sale was made, and the article 
was delivered before the German office was ever advised 
concerning the matter? A. Such sales, if any, would have 
been an exception. 

I do not recall a single instance where merchandise was 
delivered to the purchaser before the German office was in¬ 
formed about the particulars. As testified before, such in¬ 
formation was transmitted to the factory by telegraph. I 
do not recall whether the instruments you referred to a 
while ago at a price of $5,400, were ordered by the Humble 
Oil and Refining Company on the date mentioned and de¬ 
livered to the purchaser on the same date. I cannot testify 
to the contrary, for I do not know. Documents of the na¬ 
ture, and identical with petitioner’s Exhibit 2, entitled 


/ 
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*‘Conditions of Sale’’ were delivered to the purchaser 
either with the confirmation order, or with the ihvoice. The 
confirmation contained details as to the price and delivery 
and terms. I do not seem to have an official confirmation 
here. I do not know whether such an official Confirmation 
is in the record up to the present time. I have not identi¬ 
fied such a document during such proceeding, j Those con¬ 
firmations were in writing, in the majority of cases. 

Mr. Pigg: Now, your Honor, at this time! I move to 
strike all of the witness’ testimony where he Has referred 
to the confirmations. It has been developed thajt those con¬ 
firmations were in writing, and written^ documents 
71 are the best evidence of what they contain. 

The Member: Motion denied. Exception noted. 

I have stated that I received orders from customers and 
transferred those orders by cable in many instances. That 
was the case in the majority of cases, if not all.j The order 
could have been transmitted by letter instead of telegraph, 
although that was not the rule, rather the exception. When 
I received an order from a purchaser, the purcHaser signed 
a document. If I recall correctly during thi^ period in¬ 
volved, the order was first given orally and confirmed by 
letter from the customer, and of course, the j record was 
available. The order in some cases particularly from cus¬ 
tomers in and around Houston, was given orally first and 
then confirmed upon the part of the customer Hy letter. I 
mean that I would get an oral order, and then the customer 
interested would confirm that order by letter signed by the 
purchaser. That letter stayed in my files. The confirma¬ 
tions that I have referred to, which were in waiting, were 


signed by an official of the German corporation. They were 
sent to me. Since many confirmations of thi^ kind were 
written in German, the original confirmation coifild not very 
well be transferred to the purchaser, and they were rewrit¬ 
ten by me and turned over to the purchaser. If I remember 
correctly, all the confirmations were written in German. 

All were written in German and sent to me, and I 
72 transcribed them and sent them myself, and put my 
own address on them. I signed them (the confirma¬ 


tions) “Askania W 7 erke, A. G., by Stubbe”. Nothing ap¬ 
peared under my name. I have a sample letter here which 
is the way I worded the confirmation. They are all based 
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on that. I do not have the confirmation. I delivered those 
confirmations to the purchaser. It might have been, of 
course, over a three-year period,—that is rather a large 
period you understand, and certain procedures or customs 
might have been changed in some instances, because the in¬ 
formation was transferred by telegraph. Such cases did 
happen. As a general proposition the order was given to 
me by the American customer, and I transferred it to Ger¬ 
many, in the name of the customer. The German corpora¬ 
tion immediately sent the confirmation to me, and I deliv¬ 
ered it to the person from whom the order was received. I 
testified on direct examination that the import duty was 
40% of the retail German price for those instruments. 
That remained the same throughout the entire three years, 
for the same items involved. It varied on some items. It 
was more in some cases. I do not recall a single instance 
where the duty was less than 40%. It was 40%, and on 
some items it was up to 65%, if I recall correctly. 

In the majority of cases the instruments that were sold 
to customers in the United States, the cost, the transporta¬ 
tion and freight, and other charges were billed and included 
as part of the selling price in the invoice. In some cases the 
articles, or instruments, were shipped from Germany, and 
I paid, or the Branch Office in Houston paid such 
73 charges as I have referred to. I effected delivery to 
the customers. One or more officials of the petitioner 
corporation told me that I should not have filed the income 
tax returns which are in evidence. I do not recall the date, 
but it was after I was requested to file additional returns 
for the previous years. The letters “ A.G.” in the name of 
the petitioner corporation is an equivalent to “Incorpo¬ 
rated”. These cash books, which are petitioner’s Exhibit 
3, insofar as they record expenditures or disbursements, 
were made by me on behalf of the petitioner corporation. 
Such expenditures or disbursements cover all the ordinary 
items of expenses incident to the running or conduct of an 
office, such as rent, stationery, supplies, electric lights, etc. 
Not that I recall was I ever required to send the Home Of¬ 
fice any report on the instruments I had on hand. I never 
examined the records in the office of the Secretary of State 
for the State of Texas to determine whether the petitioner 
in this case ever filed any document or record relating to 
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BAM B ER 8 WBRK 
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Southern Crude Oil Purchasing Co*, Copy. 

. uamnw wo. 

Louisiana. 

j 

MM mo —PIT VQM UMUB ZCC—M T*a 

! Ba./Boe./Geo. October Slat 

1928 



ZAHL- 

EINHEIT 


QEQENSTANO 


ElNHEITSPREIS 


QESAMTPREIS 


jg: our order Sll/lSQgQ 


ILlJu 


LmJL 


ffith reference to your order we for¬ 
ward ly stear.br '* Albert L'ellin " 
November 1st 1928 


1 


lar^e torsion balance :.o,122 x.o,90221 
Sic hueyd ar-Ear.be rg t:odei, according 
to our bulletin "Geo Cl E" including 
usual accessories 


The price 


in quoted fob HwU..t -n/Texns 


6.40CL— 


Kindly rer:lt us this amount in order 
to balance year account. 


? 


Tbrcfigh: 


Ankanla-Werke A.-O., 
Jlcustcu/Iaias. 
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With reference to your order we for¬ 
ward by steamer * Deutschland * 
November 15th 1928 frcn Hamburg 

field-balances for vertical Intensity 
no. 92966, 92967, 92968 according to 
cur bulletin Geo 72 E, improved model 
including usual accessories 


• 2.61 
:ccesess 


'he above price is quoted f.o.t. Houstp«i/Texss 


Kindly remit us this amount in order 
to balance your account. 


’ Through: Askani awe rke A.-G., 
_J_Houot on/Texas._ 
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CONDITIONS OF SALE. 


(Where Erection is not included). 


* * wr...;tg wruci' imi»i pm., u .anng 

f I'urc'iax-r's own urt** conditn 
I :i> untr%*> fkj'(v*>ly «i.r-i.a^vd by 


Ofd<r» *. _.cc ait. vder i> » jtiirv" to imr written 

■•b. Nift'j. •Mfi*'. m .*nl\ valid when confirmed 
it wOrder* Fii.v nued cannot be c*>wcil«0. 

turn*' arc not buttling on 
u> hi writing 

Illustration*. A’r m-t NnJ.iig n> ?o detail. UwatMtinit and 
Weighs. particulars »-tb regard ?o packing, arronly calculated 
a> appiovimately a* p<»*»i!'lc 

We ceiierve the right at all times to make nuch alteration < 
and improvement' at are f.mid deoirabtc m practice. We orl\ 
notify these mtHliitC 4 h»n> m the event at the constructional 
afterat:ons attect '-.g the use of the apparatus or the connecting 
parts -pijies. foundations etc* 

Price*: Prices quoted •» l:ng!.*h nr America" currency are 
payable in these Currencies 

Terms ot payawHt Our half <if the amount with the urdei amt 
the balance in uot.-ftcanoo that the goods are reads for despa’ch 

delivery- Good- are despatched (or account and nsh of conaignct 
bv parcels pod. g.«d» tram, passenger train or express as 
dciurist In the ahtrBce ot »r\ special tint ruction* we exercise 
our own judgment as to bow the goods are to be despatched 
and whvlner partial de In cries cjui be effected, if need be. 

i’.se g.*»d> are shipped to b Hamburg: insurance front 
tnat ;s«rt t « -hi place ot destination mast be covered by the 
purchaser at hi* own r\/en*c 

Damage m transit l'h% pi'prm m the good* and consequent 
risk ot damage ra$*F* : • the purchaser as scum as the goods 
tea>c :h> Factors, ahh.-ig:. every precaution is taken by us to 
ensure -areftn handling t‘»» good* by our employees. 

kVwpaich I hi t>me given t"t despatch is to date from the day 
o^Te -n-i-. has S'ft 'cached an alt detail* of the enter, or if 
a pay s.i "t .••• ac.c.jr with the order has been agreed, on the 
uav .-eh paunev • •.ccved No date of delivery it bioding 
_-ut»s s'i*M%‘!y • !\d bv us in wntmg. and i* always 

s.ip:eci th. reCi pr •; Cue tunc from you of ail the necessary 
■:'.t<|ftna(.oi: t.> viable us to pot the work in hand and also to 
the strict w-iHMa-.ck V jcu of the terms ot payment and 
.t*hef oPligat oils %> Us 


) 


In case of data', arts ng from unforeseen 
at our Works nr a' the w orks of our supplier*, aa 
or time shall be gtar.'co for such period as tmy be 
to overcome same. t>uch contingencies include: t 

All causes beyond our control, breakdow ns, strike*, 
shortage of coal, stoppage of current, late d el i v ery of 
raw materials, or defective material, rebellions, 
war. etc. In addititm. we reserve the right to 
deliveries, without rendering ourselves liable for 
he subsequent delivery whilst su.h difficulties 



tor late delivery ow-ia 


purchaser u not emitted to damages 
to the above contingencies. 

The time given for delivery shall be considered to 
been duly observed when the goods in question have left tha 
Factory, or whan they are ready for despatch, but caaaot he 
despatched for causes heyoed our control, 
liakilby for shortages and damages: Goods must bg iaapirh J 
by the purchaser immediately on arrival and. d found nat to 
•grev with the packtug note or delivery note or to be in any 
other way deficient, notification thereof must he given ianqc^ 
dintely. If no complaints arc received within t ‘dap* At 
consignment will be regarded as accepted. 

Guar an t e e: For a period of one year after the goods have been 
despatched out lability is limited to replacing faulty port* and 
to making good any defects developing in our instruments under 


proper use and arising «okiy from faulty w 
material, provided always that such defective parts are 
returned to our Works carriage paid We do not accept 
bibty for deficiencies arising in despatching the 
another destination nor for any cleaning of same 
course of thru No guarantee can be given for the 
and arrangement of instrument* made to special order, 
claim*, particularly for compensation, rescission of the 
abatement of thv purchase price, or 
not be entertaiiNd. 

Legal Cows traction: The contract shall in all 

atrued and shall operate as a Gsnoaa Contract 
conformity with German Law. 

Competency of Court: All disputes arising directly or 
from any contract win be adhshrsted at Barlm. 
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Various and petty expense for 
the Expense Statement for 
1«27. 


1 


I 

I 


I 


yjrchase* 671.99 


repairs and lccel 
telephone and telegrams 
office supplies 
stamps and postage 
tips and taxi 
travel expense 
▼arin^a-Petty 


818.If 
275.43 
135.75 
122.75V 

706.61 2,730.82 v 
1.52:.31 

total! I 4.258.13 v 


Houston, Hexaa, 
Varch 25th, 1930 
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Various and petty expense for 
the Ixpense Statement for 
1927. 


I 

l 


repairs and lceel purchase* 671.39 


telephone and telegrams 
offlei supplies 
stamps and postage 
tips and taxi 
travel expense 
▼srin^a j>etty 


816.29 

275.43 

135.75 

m 

122.75 V 

706.61 *,730.62 

totals X 4.<68.13 






Houston* Vexae, 
Varch 25th, 1930 


W7? 


128 


































































































06 


« of lUtort! 


tCHUXJlf L-JtKCOMCTUATM* OT Met WCWtt AJO ANALYSIS or 


gg 


.*►1 -1 




-V- 



B4 Yi i « 4 wihw»w# 






MSP 


xmrxAvrr 

Wk t)4> I,ii0> n %w»»t. —■o—**—*"**** trt»c nwi fc <Wr <«« .' 

■rbu*. lalii.Uwi thr tn<uni«iiyu4 * LrJgt t »ud aiihwh, Am bm niwlnal hr hk anti ta. r> tkr bat bar «*'*k*i»” vi.J 
f —' «-‘V> »— “-* *-■ tJ - »■ — " -«-i—i |» jnuta la tb. Brora m Art^T ljp» rod tbait ^ i 'll li j M l —i l — ' ^m '^ UiOn/. | 































































































































































































































107 


ASKANIA WERKE, A. G., VS. GUY T. HELVERING. 

its business activities in the United States. There were no 
records filed I did not check the record of the Secretary 
of State, personally. I did not examine any record in any 
other office or any other State official of the Stite of Texas 
for that purpose. I testified before that I rewrote the in¬ 
voices on my own forms, indicating my address on such 
forms, and that the same price was used as originally billed 
by the German corporation. Then I delivered those to the 
purchaser. It was customary, particularly in the earlier 
years, that payment was on or before delivery of the mer¬ 
chandise. Of course, there were cases that devel- 
74 oped in the course of time where a limited amount of 
credit was extended, but I was governed in that re¬ 
spect from instructions of the German corporation. 

Thereupon petitioner rested its case. j 

No evidence was offered on behalf of the respondent. 

Whereupon the hearing was concluded. 

The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same 
is approved by the undersigned, as attorney ^or the peti¬ 
tioner on review. 

H A MIHILLS j 

Attorney for Petitioner on Re¬ 
view. 

| 

The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same 
is approved by the undersigned, Morrison Shajfroth, Chief 
Counsel for the Bureau of Internal Revenue, as attorney 
for the Commissioner of Internal Revenue. 

MORRISON SHAFROTH 
Chief Counsel for the Bureau 
of Internal Revemie. 

Endorsed: Approved and ordered filed this 17th day of 
Mar. 1937 Bolon B. Turner Member 

j 

(Here follow photostats marked pages 75 to 126j, inclusive.) 


i 
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127 Joint Exhibit A-7 

! TREASURY DEPARTMENT 
Internal Revenue Service 
Dallas, Tex. 

October 7, 1930 

Office of 

Internal Revenue Agent in Charge 
Dallas Division 

In Reply Refer to 
C :DAS :ra 

In re: A. G. Askania Werke (Branch Office) 
1024 Marine Bank Building 
Houston, Texas 

Recommended: 

Years Additional tax. Penalties: 

1926 $ 892.99 $ 223.25 

1927 2,437.56 609.39 

1928 2,622.66 -o- 


Totals $ 5,953.21 $ 832.64 

Commissioner of Internal Revenue 
Washington, D. C. 

Attention: IT:AR 

There is transmitted herewith a report of Internal Rev¬ 
enue Agent J. J. Whalen, dated September 24, 1930, cover¬ 
ing his examination of the books and records of the above 
named corporation for the years 1926 to 1928, inclusive, in¬ 
dicating a net deficiency in tax of $5,953.21, and delinquency 
penalties of $832.64. 

A copy of this report, beginning with the preliminary 
statement, was furnished the corporation under date of Oc¬ 
tober 2, 1930, and on October 4, 1930, a letter was received 
from the taxpayer in which it requests an extension of time 
of sixty (60) days within which to file a protest to the 
agent’s findings. It is stated that this extension is re¬ 
quested for the reason that its Vice-President and General 
Manager is at the present time on an extended business trip 
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to Germany, and there is no other person available who has 
authority to proceed with the case; the taxpayers letter is 
enclosed. 

In view of the years involved, and the length of the exten¬ 
sion requested, this office has advised the taxpayer that its 
request is being referred to the Bureau, together with its 
case for further consideration. 

I have approved Agent Whalen’s report as j submitted, 
and recommend that the deficiency indicated of $5,953.31, 
and delinquency penalties of $832.64 be assessed. 

128 T-#2 

Commissioner of Internal Revenue 
Washington, D. C. 

10-7-30 

In re: A. G. Askania Werke (Branch Office) 

Houston, Texas 

All computations verified. 

Class of case: TA 

W. L. McBRIDE 

Internal Revenue Agent in Charge , 

By: J. A. JUDGE 
Internal Revenue Agent . 

Ends: 

RAR—dated 9-24-30 

Taxpayer’s letter of 10-4-30 

Cal. 1928(1) return Serial #401501 | 

129 Preliminary Statement 

Examining Officer: 
J. J. Whalen. 

In re: Askania Werke, A. G., 

Bamberwerk, 

Kaiseralles 87/88, 

Berlin, Germany. 

i 

American Office, 

#1024 Marine Bank, i 

Houston, Texas. 
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Summary 

Year Additional Tax Delinquency Penalty 

1926 $ 892.99 $223.25 

1927 2,437.56 609.39 

1928 2,622.66 None 


Net result: $5,953.21 

The principal changes in tax liability are due to: Net 
income estimated in view of lack of records to establish 
either a factory production price of instruments invoiced 
to American Branch office or to allocate the income from 
sources within the United States as provided by the Rev¬ 
enue Acts of 1926 and 1928 (Sec. 119 Art. 682). 

The changes were fully discussed with Mr. G. Stubbe, 
resident manager in charge of the Houston office who does 
not agree to the report. 

Basis of taxpayer’s objections: That the profits are not 
subject to American income taxes. 

Financial History: American Branch Office opened in 
Nov. or Dec. 1925 of a German Corporation with general 
offices in Berlin, Germany. 

Important features: Income from sources within the 
United States. 

130 

I 
| 

(CH 10/1/30) 

Examining Officer: 

J. J. Whalen. 

In re: A. G. Askania Werke (Branch Office), 

1024 Marine Bank Building, 

Houston, Texas. 

Internal Revenue Agent in Charge, 

Dallas, Texas. 

An examination of the books and records of the above 
named corporation for the years 1926 to 1928, disclosed the 
following in connection with its income tax liability: 


Time spent on examination: 

3 1/2 days. 

Houston, Texas, 

September 24, 1930. 
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! 

Summary 

District in 

Year Additional Tax Penalties which filed 

1926 892.99 223.25 Delinquent 

1927 2,437.56 609.39 delinquent 

1928 2,622.66 None First, Texas 

Net result: $5,953.21 ! 

Nature of business: Manufacturers (in Germany) and 
retailers of Geophysical Instruments. 

Authority for examination: Original return filed for 
1928. ! 

Comparison has been made with the returns filed for 1926, 
1927 and 1928. | 

Affiliation: No. j 

Waivers: None. 

Claims: None. 

Correspondence from Bureau: None. 

Authority for departing from manual: Manual followed. 
Other information: The return filed for 192$ has been 

131 A. G. Askania Werke (Branch Office). j T-2- 

held by your agent in this office since January 6, 1930 in an 
endeavor to secure either adequate records in which to com¬ 
pute the tax found due, provided the this foreign corpora¬ 
tion appeared to be taxable on sales made or to recommend 
a refund if the taxpayer’s resident manager wfas able to 
produce sufficient evidence in support of its claim that its 
sales were consummated in Germany. Returnk for 1926 
and 1927 were requested from its resident manager and re¬ 
ceived. The manager, Mr. G. Stubbe has expressed a de¬ 
sire to cooperate with us all times and has done so. At the 
present time he is in Germany and is not expected back 
before Nov. 15, 1930 according to Mr. F. Neimah in charge 
of the office in his absence. The issues involved were fully 
discussed with him at various times and he wias advised 
that a report would be submitted to the Dallas Office in ac¬ 
cordance with existing instructions prior to NoV. 15, 1930. 
Mr. Neiman has been advised under date of September 23, 
1930. This report is subject to any adjustment found neces¬ 
sary as a result of any information or records prepared by 
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the Home Office and submitted by Mr. Stubbe on his return. 
Copies of orders and invoices to be incorporated as part 
of the transmittal letter numbered 3 to 5, attached hereto. 


Ends: 


(Signed) JOHN J. WHALEN 
Internal Revenue Agent. 


Returns (3) (1926,1927 and 1928). 
132 
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Copy of Order Given by Humble Oil & Refining Co. 

Order No. A-2532 
April 24, 1928 

Askania Werke, A. G-., 

Keystone Building, 

Houston, Texas. 

Deliver to the Humble Oil & Refining Co. 201 Humble 
Building 

c/o 1 Bamberg Torsian Balance $5,400.00 


The above purchase order was issued in confirmation of 
an order given over the telephone on April 23, 1928 to the 
Houston Branch manager of Askania Werke. 


The above instrument was delivered by truck from stock 
by Branch Office to the Humble Oil and Refining Co. on May 
1, 1928. 
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| 

Copy of Invoice Sent by Askania Werke, A. G. 

Branch Office 

American Office, 

Keystone Building, 

Houston, Texas. 

May 2, 1928. 

Humble Oil & Refining Co., 

#201 Humble Building, j 
Houston, Texas. i 

7 i 

Bought of | 

Askania Werke, A. G., 

Kaiser Alles 87/88 
Berlin, Friedenaud 

Your Order A-25^2 4/24/28 

We delivered to you yesterday 

1 Bamberg Torsian Balance $5,4Q0.00 

This price is quoted F.O.B. Houston, Texas ai^d is net. 

133 j T-4- 

Kindly remit us this amount at your convenience. 

ASKANIA WERKE, A. G., 
by (Manager’s name)!. 


Comment on the Above Sale 

I 

This instrument being evidently taken from §tock would 
tend to establish that the branch was not an order taker but 
doing business within the State of Texas. The order given 
by the purchaser was evidently an acceptance of an oral 
offer made by the branch office to sell on the ternks specified 
by the purchaser—title to pass on delivery at the Humble 
Building. Sale would appear to have been consummated 
within the United States. 

C. & F. or C. I. F. contract apparently no^: involved, 
neither does any risk attach to the buyer prior to delivery 
by the seller. 
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Summarized History of an Order Issued on May 2,1927 by 
Humble Oil & Refining Company 

Description—Magnetic System for Vertical Field Bal¬ 
ance. Order given by telephone and confirmed by purchaser 
on May 2, 1927. Delivered by the Branch Office of Askania 
Werke to Mr. W. Reid, Jr. and invoiced by them on May 2, 
1927. 


COMMENT—Apparently delivered from stock on hand 
at Branch 


Purchase Order No. A-31867 Given by Humble Oil & 

Refining Co. 

Copy of Invoice Sent by Branch Office 

May 23, 1927 

American Office, 

#805 Keystone Building, 

Houston, Texas. 

134 T-5- 

Humble Oil & Refining Co., 

#201 Humble Building, 

Houston, Texas. 

Bought of 

Askania Werke, A. G., 

Kaiser Alles 87/88 
Berlin, Friedenaud 

Your Order A-31867 

We handed to Mr. J. E. La Rue on May 20, 1927 
1 recording attachment and accessories for small 
Torsian Balance, Schweyder Model $458.00 

40% American Import Duty 183.20 


$641.20 

This is in accordance with our offer of Oct. 9, 1926. 


COMMENT ON ABOVE—There appears to be some 
change in the terms of sale in the first years (1925 and 1926) 
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this office was opened, however, there does not appear to be 
at any time any risk on the purchaser prior to delivery at 
his place of business. In other words there is nolj any trans¬ 
fer of the right of owner ship in the goods until delivery is 
made to the purchaser at Houston, Texas. 


Miscellaneous Information: 


Torsian Balance sold in IJ. S. of 
America for 


$5,400.00 

Invoiced by the Home Office to the 
Branch at 

$3,600.00 


U. S. Customs Duty (40% on Mar¬ 
ket Value at Foreign port) paid 
by the branch agents 

1,440.00 


Freight, express, commissions on 
sale, etc. to Houston, Texas 

260.00 

5,400.00 

Profit as per returns 


None 

Factory or Production Price 

2,600.00 


Cost 

f 


135 
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The the present time, Mr. G. Stubbe, resident manager 
since 1926 advises that the goods are shipped to the sub¬ 
sidiary (American Askania Corporation at the [retail price 
less approximately 30%. This it is understood result in a 
considerable saving in duty to be paid on importation, this 
question, however, appears to be process of determination 
with the U. S. Customs office. 


Analysis of Purchase Order No, A-8018 Given by Humble 

Oil and Refining Co, 

Ordered by telephone on December 20,1928. 

Confirmed by written order on Dec. 20, 1928. 

Delivered by Branch Office on Dec. 20, 1928. | 

Invoiced by Branch Office on Dec. 22, 1928. 

1 Field Balance $870.00 
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COMMENT ON ABOVE—Apparently delivered from 
stock on hand—sale within the United States. 

Purchase Order No. A-21843 Given by the Humble Oil and 

Refining Co. 

The above order was issued by the Humble Oil & Refining 
Co. on March 25, 1927 specifying delivery at the office of 
buyer. 

Copy of Invoice Sent by Branch Office of Askania Werke 

Askania Werke, A. G. 

American Office, 

#805 Keystone Bldg., 

Houston, Texas. 

Houston, Texas. 
March 29, 1927 

Your Order—A-31843 (3/25/27) 

We thank you very much for order Mr. D. P. Carlton 
placed wfith us and which vre note as follows: 

3 Field Balances for vertical intensitv 

* 

according to our bulletin (Geo. 72 E") 
improved model, including accessories 
at price of $870.00 $2,610.00 

136 T-7- 

These prices are quoted F.O.B. Houston, Texas. We 
should appreciate it, if you would remit us $1,305.00 as part 
payment on this order. The remaining $1,305.00 will be 
due on receipt of the instruments in good condition at 
Houston, Texas. 

ASKANIA WERKE, A. G., 

by . 

Manager 

COMMENT—The above invoice appears to a confirma¬ 
tion of a previous offer made by the branch office, accepted 
by the Humble Oil & Ref. Co., the purchaser to take title 
on delivery at their place of business. From information 
received at the office of the purchaser the down payment was 
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an optional advance made by the purchaser to Accomodate 
the seller (branch office) and not a contractual; obligation. 
The necessary shipping and railroad or express! documents 
were in the name of the seller or its New York or Houston, 
agents and were sent at the buyer’s risk as is usual in 
C. I. F. contracts relied upon by the corporation^ (Askania 
Werke, A. G.). 


Schedule 1 

Year endeft 12/31/26 

Net Income 


Net loss disclosed by return 

! (1,020.81) 

As corrected 

! 6,614.72 

Net adjustment 

! 7,635.53 

Unallowable deductions and additional income: ! 

(a) See Schedule 1-A 

7,635.53! 

Net adjustment as above 

7,635.53 


Schedule 1-A 

Explanation of Items Changed 

(a) Adjustment of net income from sources jwithin the 
United States of America $7,635.53 

Net sales per return $66,147.19 


Estimated percentage of Net Profit: 

10% of $66,147.19 6,614.72| 

Loss per return filed, April 2,1930 1,020.81 

-i 

Net adjustment—as above 7,635.53 

Note: There appears to be but two questions involved 
herein—first is this corporation taxable on sal^s made to 
corporations and individuals in the United States of Amer¬ 
ica—this corporation contending that the sales! were con¬ 
summated in Germany and that the profit derived there 
from is not subject to income taxes imposed by the United 
States of America. Agent contends that at least 95% and 
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possibly 99% of the sales made during the years under re¬ 
view were consummated in the United States of America 
and therefore they are subject to the income taxes imposed 
by the Revenue Acts of 1926 and 192S on income from 
sources within the United States of America, computed as 
provided in Sections #217 E and 119 E of said Acts. 

This corporation’s position, appears to be, however, that 
if it is decided that the sales are made within the boundarys 
of this country the tax should be computed in accordance 
with the above mentioned sections of the Revenue Acts. 

138 -3- 

Schedule 1-A ConVd . 

The merchandise sold was billed by the Home Office to this 
sales agency at retail price, foreign port and at the present 
time, in view of the inadequate records furnished—the tax, 
if this corporation is found to be within the law as defined 
in sections of the Revenue Acts noted can only be estimated 
as viewed from statement of Mr. G. Stubbe, agency man- 
ager and the dealers discount allowed by this corporation 
to its subsidiary (American Askania Corp.) incorporated 
in 1929 under the laws of the State of Texas. (Approxi¬ 
mately 30% of Retail Price—foreign port). 


Schedule No. 2 

Year ended 12/31/26 
Computation of Tax 
Income Tax 


Net income for taxable year 

6,614.72 

Net income 

6,614.72 

Balance subject to tax 

6,614.72 

Income tax 13%% 

892.99 

Total tax 

892.99 

Total tax assessable 

892.99 

Total previously assessed 

None 

Additional tax to be assessed 

892.99 
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! 

Schedule No. 3 

Year ended 12/31/27 


Net Income 

Net loss as disclosed by return 
As corrected 

I 

Net adjustment 

Unallowable deductions and additional income: 
(a) See Schedule #3-A 25,604.23 

Total 

Net adjustment as above 


139 


I 

Schedule 3-A 


(7,548.25) 

18,055.98 

25,604.23 


25,604.23 

25,604.23 

Ar 


Explanation of Items Changed 

(a) Adjustment of net income from sources 

within the United States of America $25,604.23 

Net sales per return $180,559.83 


* Estimated percentage of net 
profit: 10% of $180,559.83 18,055.98 

Loss per return 7,548.25 

I 

Net adjustment, as above $25,604.23 

* See note on Schedule 1-A. 


Schedule No. 4 


Year ended 12/31/27 

Computation of Tax 

i 

Income Tax 

1 

i 

Net income for taxable year 

Net income 

Balance subject to tax 

Income tax 13%% 

18,055.98 

18,055.98 

18,055.98 

2,437.56 

Total tax 

2,437.56 

Total tax assessable 

2,437.56 

Total previously assessed 

None 

i 

Additional tax to be assessed 

2,437.56 
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Schedule 5 


Year ended 12/31/28 


Net Income 

Net income as disclosed by return 2,871.37 

As corrected 24,726.84 

Net adjustment 21,855.47 

Unallowable deductions and additional income: 

(a) See Schedule #5-A 21,855.47 

Net adjustment as above $21,855.47 

140 -5- 

Schedule 5-A 

Explanation of Items Changed 

(a) Adjustment of net income from sources 

within the United States of America $21,855.47 


Net sales per return $247,268.37 


* Estimated percentage of net profit: 

10% of $247,268.37 24,726.84 

Income per return 2,871.37 


Net adjustment, as above $21,855.47 


Note—See note on Schedule 1-A. 


Schedule No. 6 

Year ended 12/31/28 
Computation of Tax 
Income Tax 


Net income for taxable year 

$24,726.84 

Net income 

24,726.84 

Balance subject to tax 

24,726.84 

Income tax 12% 

2,967.22 

Total tax 

2,967.22 

Total tax assessable 

2,967.22 

Total previously assessed 

344.56 

\ 

Additional tax to be assessed 

2,622.66 








Translation of a certified copy of the Bolence rheet of- 
the Askania Werke A.-G., as of December 3ist, 1926* 


Asret 


Etealn Estate 
Buildings 

depreciation 
H&achinea, Apparatus* E^uio- 
ment and Tools 

depreciation 
Furniture & Fixtures 

depreciation 

Patterns 

depreciation 

Ran materials 


2,010,290*80 

___30_ t 153<>80 j 

951,989.81 


118.159.SI 
5,104.55 
5,103.65 
31,080*40 
31,079.40 


Partly finished products 
Finished products 
Participations 
Cash 

Accounts Receivable 

i^css as of 1925 319,352*47 

Loss as of 1926 350*824*05 


HH 693,165*00 
1,980,137.00 


833,830.30 


1.00 

1.00 

458,786.05 

1,284,044.50 

1,483,409.77 

344,693.50 

3,913.88 

1,977,546.36 

670,676.52 


BM 9,730,204.58 


Liabilities! 


Capital stock 
Preferred stock capital 
Obligations 
Mortgages 
Accounts Payable 
Deposits fro» CUrtoraerrJ 
Bank Debts 
Other obligations 


a v kaio « tax NmjfjLl 
— oockit^^jtI 

■mitiomi 

1AY 22 1934 

fCTITIQftirs 


4 


RK 4,000,000*00 
5,000.00 
1,527.00 
70,164.54 
287,094.97 
115,292.25 
703,591.61 
,547,534.21 


,730*204*58 


Profit and Loss Statements as per 
December 31st, 1926. 


Debit: 

Loss as of 1925 
Depreciation 
General Expense 
Interest and Taxes 


Credit^ 


lant Surplus 
Loss as of 1925 
Loss as of 1926 


319.352.47 

350*824*05 



HH 319,852.47 
184,496.66 
1,808,824.33 
467.399.62 

ffl a.w.'SuIaft 

KM 2,109,896*56 


670.676=^2 

m g.wlsrelii 


141 





Page 2. 


The Board of Directors of the Askania JTerke A.-'?, 
▼oz^tals Centralwerk.tatt-Dcrcau und Carl 3.unberg-j?'rie ienau. 


Joh. Loerting 


Roux. 


Audited and found to be in agreement ritfr. the oooxs. 


r • lino 11* ! 


Dessau, October 15th, 1927* 


Balance Sheet of . the Askania Werke A.-Gj. 
ae of December 31st, 1927, 


Assets^ 

Real Estate 

Buildings 2,011 

depreciation 30 

Machines, Apparatus, Equip- 
aent and tools 973 

depreciation 120 

Furnitures dc Fixtures 20 

depreciation _20 

Patterns T* 

depreciation ?- 

Raw materials 
Partly finished products 
Finshed products 
rarticipations 
Cash 

Motes Receibable 

Accounts Receivable 

Loss ac of 1926 670 

Surplus 1927 133 


.,236.80 
1 ,163.80 

>, 900,83 
>,867.83 
1,53^.22 
>•536.22 
^•24.S* 
’,9P3.f8 


1,676,52 
>.256.51 


RM 693,165.00 
1,981,068.00 


653,033.00 

! 

| l.oo 

1.00 
640,963.69 
1,378,765.16 
1,253, 911.36 
217,878.20 
3,252.94 
17,1433.62 
1,969,167.45 


Liabilities 


RM 9,546,060.43 


Capital Stock 
Preferred Stock Capital 
Obligations 
Mortgages 
Accounts Payable 
Deposits from Customers 
Bank Debts 
Other Obligations 


4,000,000«CC 
5,000,00 
1,537*00 
70 , 164*64 
679,748.82 
. 161,259.52 

340,338.46 
4,288.022.09 


VH 9,546j 
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Page 3* 


Frcfi* ahd Loss statements as $er 
December 31st, 1927* 


Debitj 

Lose as of 1926 
Depreciation 
General Expense 


Rtf 670,676.52 
209,496.73 
2.505.762.36 
Htf 3,47s,$3~S.61 


Creditt 

FLsnt Surplus Id 2,938,515.60 

Loss as of 1926 670,676.32 

Profit in 1927 133.286.51 537.420.01 

XL 3.475.935.^1 

I 

The Board of Directors of the Askania Verke A.-G. 
▼oraals Centralwerkstatt-Decsau und. Carl Baaberg-Friedenatf 


Jet:, icerting Roux 

i 

Audited and found to be in agreement with the bocks 

P. Knoll 


Deeeau, May 24th, 1928. 


BA anew Sheet of the Askania Verke A.-G. 
as of December 31st, 1928. 


Assets: 


Real Estate 

HX 

693,165.00 

Buildings 2, 

152,122.14 


•depreciation 

32.281.14 

2,119,841.00 

Machines, Apparatus, 



Equipment k Tools 1, 

061,834.15 


depreciation 

136,113.15 

925,716.00 

Furnitures & Fixtures 

23,847.16 


depreciation 

23.846.16 

1.00 

Patterns 

36/558.32 


depreciation 

36,357.32 

1.00 

Raw Materials 


668,285.48 

Partly finished products 


1,314,534.15 

finished products 


1,479,634.85 

Participations 


217,878.20 

Cash 


11,378.68 

Notec Receivable. 


35,426.75 

Accounts Receivable 

Lots as of 1927 

537,420.01 

2,022,031.44 

Surplus 1928 

202.439.10 

334,980.91 

I 

RM 

5,322:874.46 
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Page 4. 


Capital stock 
Preferred stock capital 
Obligations 
Mortgages 
Accounts Payable 
Deposits from Customers 
Bank Debts 
Other Obligations 


RIC 4,000,000.00 
•,000.00 
1,927.00 
92,500.00 
449,765,98 
92,340.41 
223,738.50 


Profit and Loss Statements as 
per December 31,1928. 


Dgit, 


Loss as of 1927 
Depreciation 
General Expense 


BE 537,420.01 
228^602.77 
3.058.925.53 


Crediti 


Plant Surplus 


Sure] 

Loss as Or 1927 
Profit in 1928 


537,420.01 


HM 3,469,967.40 


The Board of Directors of the Askaaia Yerke A.-G. 
Tormals Centralwerkstatt-Dessau und Carl Baaberg-Priedeaau. 


Joh. Koerting 


Roux 


Audited and found to bs la a-greement with the books. 


Dessau, June 1929. 


P.Knoll 


(The copies of the Balance Sheets of the Askanla 
Verke A.-G. hare twice been verified on the German 
original copy and the signatures of the court_clerk 
and auditor certified by the President of th^Anhall 
District Court and a Notary Public.re spite tiwgor.) 


iWir/ti 
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145 Endorsed: United States Board of Tax Appeals 
Filed Feb 1—1937 

I 

United States Board of Tax Appeals 
Docket No. 58546 
Askania Werke A. G., Petitioner, 

| 

vs. 

Commissioner of Internal Revenue, Respondent. 

| 

Praecipe for Record 

To the Clerk of the United States Board of Thx Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the United States Court of Appeals for the Dis¬ 
trict of Columbia, copies duly certified as correct of the 
following documents and records in the above-entitled cause 
in connection with the petition for review by the said 
United States Court of Appeals for the District of Colum¬ 
bia, heretofore filed by the petitioner in the abojve cause. 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board, 

(a) Petition, including annexed copy of deficiency letter. 

(b) Answer of the respondent. 

3. Opinion and decision of the Board. 

4. Petition for review, together with proof of service of 
notice of filing petition for review and of service of a copy 
of petition for review. 

5. Statement of the evidence as settled and allowed, in¬ 
cluding copies of petitioner’s exhibits Nos. U6 inclusive, 
and No. 8, and joint exhibit A-7. 

6. All motions, including motion for ' reconsider- 

146 ation rehearing or review by Board apd order of 
Board denying said motion. 

7. This praecipe. 

H. A. MIHILLS^ 

917 Munsey Bldg., 
Washington, D. C. 
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deuce and transmission and delivery of the record sur 
petition for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to January 2, 1937. 

1 (Signed) EUGENE BLACK 

Member . 

Dated: Wash, D. C., 

November 9,1936. 

• 

Now, Mar. 26, 1937, the foregoing is certified from the 
record as a true copy. 

B D GAMBLE 

(Seal) Clerk, U. S. Board of Tax Appeals. 

151 United States Board of Tax Appeals 

Docket No. 58546 

Askania Werke, A. G., Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the record sur 
petition for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to February 2, 1937. 

(Signed) EUGENE BLACK 

Member. 

Dated: Wash, D. C., 

Dec. 30,1936. 

3 

Now, Mar. 26, 1937, the foregoing is certified from the 
record as a true copy. 

B D GAMBLE 

(Seal) Clerk , TJ . S. Board of Tax Appeals. 
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152 United States Board of Tax Appeals 

Docket No. 58546 

i 

Askania Werke, A. Gr.j Petitioner; 


vs. 

i 

Commissioner of Internal Revenue, Respondent. 

| 

Order Enlarging Time 

i 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the I record sur 
petition for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to March 4, 1937. 

(Signed) EUGENE BLACK 

Meptber. 

Dated Washington, D. C. 

February 2, 1937. 

i 

Now, Mar. 26, 1937, the foregoing is certified from the 
record as a true copy. 

B D GAMBLE 

(Seal) Clerk, U. S. Board of Tax Appeals. 

153 United States Board of Tax Appealjs 

Docket No. 58546 

Askania Werke, A. G., Petitioner. 

9 ’ 


vs. 


Commissioner of Internal Revenue, Respondent 


Order Enlarging Time 

Upon motion of counsel for the petitioner, it }s 
ORDERED that the time for preparation of the evidence 
and for transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the 
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United States Court of Appeals for the District of Colum¬ 
bia be and it is hereby extended to April 3, 1937. 

(Signed) EUGENE BLACK 

Member. 

Dated: Washington, D. C. 

March 4, 1937. 
s 


Now, Mar. 26, 1937, the foregoing is certified from the 
record as a true copy. 


B D GAMBLE 


(Seal) 


Clerk, U. S. Board of Tax Appeals. 


Endorsed on Cover: No. 6939 Askania Werke, A. G. vs. 
Guy T. Helvering, Commisser of Internal Revenue. United 
States Court of Appeals for the District of Columbia Filed 
Mar 29 1937 Moncure Burke, Clerk 
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SJntteii States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 

January Term, 1937. 


No. 6939. 


Askania Werke, A. G., Petitioner,\ 

v. 

Commissioner of Internal Revenue, Respondent . 


BRIEF ON BEHALF OF PETITIONER. 


STATEMENT OF THE CASE, j 

This proceeding involves deficiencies in income tax 
for the years 1926, 1927, and 1928 in the aggregate 
amount of $5,953.21 and delinquency penalties for the 
years 1926 and 1927 totaling $832.64. It com^s before 
this Court by way of appeal from a decision of the 
United States Board of Tax Appeals. 

The petitioner is a German corporation, with its 
offices located at Kaiserallee 87/88, Berlin, (^ermanv, 
and it engaged in manufacturing and selling scientific 

i 

! 




2 


instruments and apparatus. During the taxable years, 
an agent or intermediary of petitioner, G. Stubbe, 
maintained a small office in Houston, Texas, in connec¬ 
tion with sales of petitioner’s products to purchasers 
in the United States, principally large operating oil 
concerns. 

The petitioner contends that it is a foreign corpora¬ 
tion and did no business in the United States during 
the years in question and for that reason is not sub¬ 
ject to Federal income tax nor liable for the penal¬ 
ties determined by the respondent. It is further con¬ 
tended that, even though it is liable to Federal income 
tax, the method adopted by the respondent in deter¬ 
mining its net income is erroneous. 

In determining the deficiencies herein involved, the 
respondent in the absence of books and records show¬ 
ing the profits on the sales herein, computed net income 
on the basis of gross sales, treating 10 per cent there¬ 
of as net income, the 10 per cent rate being the average 
for domestic corporations. doing business within the 
United States of like or similar nature and volume to 
that indicated by the returns filed. 

No books of account were kept by petitioner in the 
United States, other than a cash book kept by Stubbe 
showing receipts and disbursements, including the 
amounts transmitted to Germany. 

QUESTIONS PRESENTED. 

The points upon which the petitioner relies in re¬ 
spect to the questions involved in this appeal are, as 
follows: 

(a) That petitioner was not doing business within 
the United States as defined by the Revenue Acts of 
1926 and 1928. 
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(b) That sales made by petitioner in the yfears 1926, 
1927 and 1928 to customers within the United States 
were upon orders received, accepted, confirmed and 
consummated in Germany and therefore not feubject to 
tax in the United States. 

(c) That income from sales made by a foreign cor¬ 
poration to citizens of the United States or| domestic 
corporations is not derived from the Unitfed States 
because title to the property passed in thfe foreign 
country, even though the merchandise was invoiced 
and payments were received at an office in the United 
States. 

(d) That under respondent’s own arbitrary method 
of computing taxable income, the result obtained is in¬ 
correct, since the sales base, against which rfespondent 
has applied a rate of 10 per cent, is excessive to the 
extent of at least 50 per cent, since it include^ duty, in- 
suranee, freight and similar delivery costs, not prop- 
erly includible as the billing price of merchandise 
shipped to the United States. 

(e) That in any event a net loss was sustained in the 
year 1926 which exceeded in amount the taxable in¬ 
come, if any, in either of the two subsequent years 1927 
and 1928 and therefore no tax liability existed with 
respect to any of the years 1926, 1927 or 1928. 

(f) That no penalty should be asserted aga|inst peti¬ 
tioner for delinquent filing of income tax returns for 
the years 1926 and 1927, since a valid reason has been 
shown for failure to file such returns. 
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ERRORS RELIED UPON. 

The petitioner assigns as error the following acts 
and omissions of the United States Board of Tax Ap¬ 
peals : 

1. The Board erred in holding that sales of mer¬ 
chandise by petitioner to American purchasers were 
made f.o.b., Houston, Texas, and were, therefore, made 
in the United States and that the petitioner is taxable 
on income derived therefrom, said opinion not being 
supported by substantial evidence. 

2. The Board erred in holding that petitioner has 
failed to show that respondent’s computation of net in¬ 
come is erroneous, said opinion being an incorrect find¬ 
ing of the Board, and disregarded substantial evidence 
introduced by the petitioner showing a faulty premise 
upon which the respondent’s calculation was predi¬ 
cated. 

3. The Board erred in determining a 25 per cent pen¬ 
alty for failure to file tax returns for the years 1926 and 
1927, said opinion being in disregard of substantial evi¬ 
dence introduced by petitioner. 

4. The Board erred in approving the opinion promul¬ 
gated by Member Turner, who was not present at the 
hearing of this cause, and who in his opinion demanded 
documentary proof of certain controlling facts, disre¬ 
garding the ruling of Presiding Member Lansdon that 
oral testimony concerning these facts was admissible. 

5. The Board erred in approving the opinion promul¬ 
gated by Member Turner, who without the benefit of 
attendance at the hearing of this proceeding, disre¬ 
garded and set aside the findings of fact proposed by 
both parties in their briefs, to-wit: ‘* Petitioner deliv- 



* 
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ered to the American customers c.i.f., Houstpn,” and 
substituted his own conclusions, unsupported by sub¬ 
stantial evidence, and in direct conflict with! the oral 
testimony of the only witness appearing before the 
Board, that said sales were made f.o.b., Houstpn, Texas. 

6. The Board erred in approving the opiiiion pro¬ 
mulgated by Member Turner which was predicated up¬ 
on the stated failure of petitioner to produce copies of 
any of the sales contracts, whereas the uncontradicted 
testimony shows that no sales contracts wek*e drawn 
and executed by the parties. 

7. The Board erred in approving the opinion promul¬ 
gated by Member Turner which is based ppon the 
stated failure of petitioner to offer in evidence any 
copies of the so-called letters of confirmation, which 
action is in disregard of the ruling of Presiding Mem¬ 
ber Lansdon that the description of the letters of con¬ 
firmation contained in the oral testimony o£ the sole 
witness before the Board was admissible. 

i 

8. The Board erred in approving the opinion pro¬ 
mulgated by Member Turner that the invoices did not 
indicate in any manner whatever that insurance, 
freight, or import duties were computed separately in 
making up the f.o.b. prices shown on the invoices, said 
opinion being erroneous, not supported by substantial 
evidence, and is in conflict with the oral testimony de¬ 
scribing the preparation and contents of each invoice. 

9. The Board erred in holding that the respondent 
determined petitioner’s net income in this proceeding 
by use of the same average percentage of the gross 
sales realized by other foreign corporations engaged in 
like or similar transactions, respondent’s brief contain- 


J 
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ing an admission that petitioner’s gross sales were 
compared with gross sales of American organizations. 

10. The Board erred in stating that the only proof 
offered at the hearing in refutation of the respondent’s 
determination consisted of certain balance sheets of the 
petitioner covering its entire financial condition at the 
beginning and end of the taxable years, said opinion 
not being supported by substantial evidence. 

11. The Board erred in asserting the 25 per cent pen¬ 
alty for failure to file returns for the years 1926 and 
1927, said opinion failing to give due weight to the rea¬ 
sonable cause, to-wit, belief of the petitioner that it was 
not required to file an income tax return in the United 
States because its sales were consummated outside the 
United States. 

12. The Board erred in holding and deciding that the 
petitioner is liable for any deficiency in income taxes or 
penalties for the calendar years 1926, 1927 and 1928 by 
reason of the aforesaid erroneous holding, and particu¬ 
larly in holding and deciding that the petitioner, As- 
kania Werke, A. G., is liable for deficiencies in income 
taxes for the calendar years 1926, 1927 and 1928 in the 
respective amounts of $892.99, $2,437.56 and $2,622.66, 
and penalties for the years 1926 and 1927 in the respec¬ 
tive amounts of $223.25 and $609.39. 

STATEMENT OF THE FACTS. 

The facts in this case to be discussed herein are con¬ 
tained for the most part in the Findings of Fact of the 
Board of Tax Appeals appearing on pages 40 to 107, 
inclusive, of the record and are, as follows: 

“The petitioner is a German corporation, with 
its offices located at Kaiseralle 87/88, Berlin, Ger- 
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many, and it engaged in manufacturing hnd selling 
scientific instruments and apparatus, ©uring the 
taxable years the petitioner maintained an office in 
Houston, Texas, which was in charge of fr. Stubbe, 
who negotiated sales of petitioner’s j products. 
These sales were made largely to operating oil con¬ 
cerns. 

4 * After a discussion of equipment desired with a 
prospective purchaser, Stubbe would submit by 
cable to the factory in Germany the naine of the 
purchaser, a description of the desired merchan¬ 
dise, and an inquiry as to when such merchandise 
could be furnished. A reply, usually received in 
the same manner, indicated the availability of the 
merchandise and the terms of payment, hnd if the 
purchaser was satisfied, the order was cabled back 
to the factory. This order was then confirmed by 
the factory in writing, which confirmation was 
transmitted to Stubbe in the United States, and by 
him transmitted to the purchaser. Ordinarily he 
attached to the confirmation a printed Statement 
termed ‘ Conditions of Sale (Where an erection 
is not included) ’, which among other things, stated 
that goods would be shipped f.o.b. Hamburg and 
insurance from that port to destination should be 
covered by the purchaser. It also stated that the 
property passed to the purchaser as sopn as the 
goods left the factory, and finally that the contract 
should be construed and should operate as a Ger¬ 
man contract and in conformity with German law. 
At times, however, copies of the statement above 
mentioned were not transmitted to purchasers un¬ 
til receipt and transmission of the invoices. 

“In the case of the first few transactions in 1926, 
the invoices disclosed itemized charges for duty, 
freight, insurance, and other expense ifems inci¬ 
dent to the transportation of the merchandise from 
Germany. Subsequently, however, thq invoice 
would show a single amount as the price of the 
goods and a statement in these words: 4 This price 
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is quoted f.o.b. Houston, Texas.’ Upon shipment 
of the goods the petitioner forwarded to Stubbe 
from Germany the invoice covering the merchan¬ 
dise shipped. This invoice was usually in German 
and was made out in the name of the purchaser. It 
described the merchandise, the date of shipment 
and the name of the steamer by which the merchan¬ 
dise was shipped. 

“Upon receipt thereof, Stubbe would rewrite the 
invoice, using a form which would show his office 
address in Houston. Where the original invoice 
was in German a translation would be made into 
English. No other change would be made and the 
invoice so copied would be transmitted to the pur¬ 
chaser. Stubbe would pay the duty on the mer¬ 
chandise and all other costs incident to transpor¬ 
tation. He would make collections for the goods 
delivered in accordance with the terms of invoice. 
These collections were deposited in an account 
w’hich he maintained in Houston. From this ac¬ 
count he paid his own salary or commissions, the 
expenses of his office, the duties on the merchan¬ 
dise, and other costs just mentioned above. From 
time to time he would transmit substantially all of 
the money on hand to the home office in Germany. 
The price shown on an invoice was the same as the 
sum of the price of the article in Germany, trans¬ 
portation costs, import duty, and insurance. 

“No books of account were kept in the United 
States other than a cash book kept by Stubbe show¬ 
ing receipts and disbursements, including the 
amounts transmitted to Germany. 

“In 1929 the petitioner organized an American 
corporation to handle the business carried on in 
prior years in the manner previously described. 
At or about that time a suggestion was made to 
Stubbe by some unnamed individual, not a revenue 
agent, that an income tax return covering the busi¬ 
ness for the preceding year should be filed. Acting 
upon this suggestion, Stubbe, on his own initiative, 
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prepared and filed a return in the name of the peti¬ 
tioner, showing a total tax on income derived from 
sales in the United States in the amount of $344.56 
for the year 1928. Subsequently, at the instigation 
of a revenue agent, similar returns were filed by 
Stubbe for the years 1926 and 1927. 

“In determining the deficiencies herein involved, 
the respondent in the absence of books aid records 
showing the profits on the sales herein computed 
net income on the basis of gross sales, treating 10 
per cent thereof as net income, the 10 per cent rate 
being the average for foreign corporations doing 
business of a like or similar nature within the 
United States.” 

Use of the word “foreign” in connection With the 10 
per cent rate applied to corporations doing business of 
a like or similar nature within the United States does 
not accord with the record (R. p. 11) where the defi¬ 
ciency letter of the Commissioner advises in regard to 
the use of the rate of 10 per cent of gross salbs that: 

“The rate used is the average for corporations 
doing business within the United States of like or 
similar nature and volume to that indicated by the 
returns filed.” 

i 

i 

! 

Petitioner contends that instead of use of the word 
“foreign” by the Board, it should have stated “domes¬ 
tic” corporations doing business of a like or sjimilar na¬ 
ture within the United States. 

Testimony of Mr. G-. Stubbe, the American represen¬ 
tative of petitioner during the taxable years, not re¬ 
ferred to in the Findings of Fact above quoted but 
which is material to the issue involved, is i^i part as 
follows: 

“The duty, insurance and freight are included in 
the selling price indicated on the invoice (R. p. 
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44) (Pet. Ex. No. 1) The rate of duty was 40% 
according to the United States Customs Tariff 360. 
The approximate rate of insurance, freight, and 
similar costs was 5 to 8% of the German retail 
price and that was also included in the invoice in 
the same manner. (R. p. 46).” 

And again, 

“The only books which I kept were a small cash 
book recording receipts and disbursements for the 
period involved. The receipts would include inci¬ 
dental expenses for duties, freight and insurance, 
of course, just depending upon the amount of the 
invoice submitted to the purchaser. The receipts 
included the selling price of the merchandise billed 
to the customer and that selling price included 
duty, freight and insurance, etc.” (R. pp. 46, 47) 

And further, 

“The income tax return for 1928 was prepared 
from the matters available in the cash book. (Pet. 
Ex. No. 3) The figure of gross sales, $247,268.37, 
reported in the return, represents sales of mer¬ 
chandise to American customers, and included va¬ 
rious expenses, expense items, particularly the 
American import duty of 40%, and various other 
incidental expenses. The gross sales as reported 
for income tax purposes included the invoice price, 
40% duty, insurance, freight and similar charges. 
(Ex. No. 4) I subsequently prepared an income 
tax return for the year 1926. It was prepared in 
the same manner, and by use of the same informa¬ 
tion which I testified to relative to the year 1928. 
I prepared an income tax return for the year 1927 
in the same manner. The 1927 return was pre¬ 
pared by me with the same information and data 
which I previouslv testified to with respect to 
1928.” (Pet. Ex. No. 6) (R. pp. 46, 47, 48.) 


i 
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A Revenue Agent’s report, referred to in the defi¬ 
ciency letter, was received in evidence for fhe purpose 
of showing the basis of the Commissioner’s determina¬ 
tion. (Jt. Ex. A-7) A comparison of this Report, and 
the deficiency letter, with the figure of gross sales re¬ 
ported in the income tax returns filed for pach of the 
years 1926, 1927 and 1928 discloses that the 10 per 
cent rate determined as being the average for domestic 
corporations doing business of a like or siniilar nature 
within the United States was applied to the figure of 
gross sales which included in addition to the selling 
price of the merchandise, the additional Expenses of 
delivery to the United States customer, including 40 per 
cent duty, insurance, freight and similar chalrges aggre¬ 
gating a sum in excess of 50 per cent. Farther testi¬ 
mony of Mr. Stubbe appears in the record!supporting 
this ratio of selling price and delivery expenses, as 
follows: 

“I testified on direct examination that the im¬ 
port duty was 40% of the retail German price for 
those instruments. That remained j the same 
throughout the entire three years, for the same 
items involved. It varied on some items. It was 
more in some cases. I do not recall h single in¬ 
stance where the duty was less than 401%. It was 
40%, and on some items it was up to 65%, if I re¬ 
call correctly. In the majority of cases I the instru¬ 
ments that were sold to customers in the United 
States, the cost, the transportation and fjreight, and 
other charges were billed and included! as part of 
the selling price in the invoice.” (R. Pf 54.) 

i 

The Findings of Fact of the Board do not include cer¬ 
tain other testimony and evidence regarded by the peti¬ 
tioner as being material to the issues involved, (R. p. 
49 and Pet. Ex. No. 8), which shows that according to 
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certified financial reports of petitioner, verified by an 
auditor appointed by the German court with whom 
financial statements of German corporations are re¬ 
quired to be filed, the petitioner sustained a net loss for 
the year 1926 of $350,824.05 which exceeded the com¬ 
bined profits from operations for the subsequent two 
years 1927 and 1928. 

Further testimony of Mr. Stubbe, not referred to in 
the Findings of Fact above quoted but which is mate¬ 
rial to the issues involved, is in part as follows: 

“I prepared and filed an income tax return with 
respect to the business conducted within the United 
States for the year 1928, after mv attention had 
been called to the necessity of filing such a return. 
I had not received any instructions from the Ger¬ 
man corporation to prepare such income tax re¬ 
turn. I was later told by officials of the corpora¬ 
tion in Berlin that I should not have filed such re¬ 
turn for them. The income tax return for 1928 was 
prepared from the matters available in the cash 
book. (R. pp. 47, 48) I subsequently prepared an 
income tax return for the year 1926. It was pre¬ 
pared in the same manner, and by use of the same 
information which I testified to relative to the year 
1928. The 1926 return was prepared at the urgent 
request of the Revenue Agent and was filed subse¬ 
quent to the 1928 return. I did not prepare and 
file a return for the year 1926 within the due date 
for filing such a return because I did not consider 
myself subject to income taxes in the United 
States, since I did not have—or I did not consider 
myself subject to United States income tax for 
those years. In testifying in this manner I am 
speaking, of course, for this business. I did not 
consider it taxable under the laws of the United 
States. I prepared an income tax return for the 
year 1927 in the same manner and for the same 
reason of urgent request by the Internal Revenue 
Agent.” (R. p. 48) 
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THE ARGUMENT. 

Part I. 

I 

The principal question for consideration of this 
Court is whether or not the sales of merchandise made 
to customers within the United States, by the peti¬ 
tioner, a German corporation, were consummated in 
the United States where delivery was effected, or in 
Germany where the orders were received for accep¬ 
tance or rejection, where confirmation was required, 
and where title passed. It is the belief of the petitioner 
that its contention should prevail, since its sole repre¬ 
sentative in the United States had no power pr author¬ 
ity to accept any orders for delivery by the factory in 
Berlin nor to enter into any contract of said He was 
compelled in every instance to transmit the orders 
taken by him to Berlin for acceptance, confirmation, 
and for the purpose of stipulating price, t^rms, etc., 
even though in some rare instances the sale might be 
made of a display instrument being used by the United 
States representative in Houston. 

The facts, briefly stated, and appearing of record, 
show that petitioner, a German corporation, and en¬ 
gaged in the manufacture of scientific instruments, at 
no time prior to March 1929 when an American corpo¬ 
ration was organized, was licensed to conduct an office 
in the United States and that at no time during the 
taxable years here involved did petitioner ipaintain a 
branch office in the United States nor do other than 
to employ one individual as a contact man between the 
factory at Berlin and customers located in the United 
States. Petitioner’s one employee in the United States, 

Mr. G. Stubbe, described all of his duties and functions, 

( 7 

which clearly showed the limitations under which he 
was working and which prevented him from complet- 
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ing or consummating any contract of sale of goods to 
customers in the United States. Mr. Stubbe maintained 
a small office in Houston, Texas, about 10 by 15 in size, 
large enough only to conduct his correspondence with 
United States customers and with the factory at Berlin, 
or similar routine matters. While this office might have 
been referred to at times as a branch office, it was only 
for the purpose of creating an impression upon cus¬ 
tomers of the petitioner that they could obtain complete 
service from the petitioner without the necessity of 
engaging in correspondence with the factory at Berlin. 
A few display instruments were kept by Mr. Stubbe in 
his small office, but no inventory of merchandise was 
maintained in the United States and it was not even 
necessary for Mr. Stubbe to make a report as to the 
quantities of display equipment on hand at any given 
date. 

Mr. Stubbe merely received orders from customers 
within the United States either following his own solici¬ 
tation, since he was employed upon a salary plus com¬ 
mission basis, or those orders which were either tele¬ 
phoned or mailed Mr. Stubbe by customers who had 
been furnished with advertising pamphlets, etc. Any 
and all orders received by Mr. Stubbe had to be trans¬ 
mitted to the factory at Berlin for acceptance, such 
transmittals usually being made by cablegram, al¬ 
though sometimes by mail. The customer had no assur¬ 
ance that his order would be accepted and filled until 
the factory at Berlin had passed upon same and sent a 
written confirmation, together with a written statement 
of the conditions of sale, such documents being trans¬ 
mitted through Mr. Stubbe at Houston as a matter of 
convenience both to the factory and to the customer. 
The letters of confirmation from the factory, w’hich in- 
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eluded details as to price, delivery and terms, were 
written in German, but for convenience of the customer 
were then rewritten by Mr. Stubbe on an Eiiglish form 
before transmittal to the customer. All orders trans¬ 
mitted by Mr. Stubbe to Berlin were in the i^ame of the 
customer. 

All shipments by petitioner were made c.i.if. Houston 
or point of destination, and the invoices which were 
prepared in German by the factory at Berlin; and made 
out in the name of the customer, were then transmitted 
to Mr. Stubbe who rewrote the invoices on an English 
form. The prices on the invoices, however; remained 
unchanged, no profit or other charges beingj added by 
Mr. Stubbe, so that no profit was earned on the han¬ 
dling in the United States. Mr. Stubbe rendered assis¬ 
tance to the customer for and on behalf of the peti¬ 
tioner in effecting delivery and arranging foi* payment 
of American import duties and other delivery charges 
where required. j 

It is only natural to assume that petitioner obtained 
advice as to the possibility of any tax liability arising 
on shipments to customers in the United States, prior 
to the acceptance of any such orders. The American 
Embassy in Germany informed petitioner of the rul¬ 
ing existing in respect thereto. 

According to the Commissioner’s own ruling, peti¬ 
tioner was not subject to payment of any income tax 
upon sales made by it to customers within the United 
States. Office Decision 1100, 5 C. B. 118 is quoted as 
follows: | 

‘‘The income from sales made by a foreign cor¬ 
poration to citizens of the United States or domes¬ 
tic corporations is not derived from the United 
States because title to the property passes in the 




foreign country even though the merchandise is 
invoiced and payments are received in an office in 
the United States.’’ 

I. T. 1569, II-l C. B. 126 involved a parallel set of 
facts and is quoted as follows: 

“A foreign corporation which procures orders 
within the United States for the purchase of its 
products through an agent working on a commis¬ 
sion basis is not taxable from the profit realized 
from such transaction when the orders were taken 
by the agent subject to acceptance or rejection at 
the home office of the corporation in the foreign 
country and the goods were shipped c.i.f. United 
States ports, for the title passes and the sales are 
consummated without the United States.” 

The aforementioned rulings were revoked by G. C. 
M. 8594, following the decision of this Board in Birkin 
v. Commissioner, 5 B. T. A. 402, and Norfolk and West¬ 
ern Railway Company v. Sims (191 U. S. 441, 447), 
and Compania General de Tabacos de Filipinas v. Col¬ 
lector (279 U. S. 306). It is respectfully submitted on 
behalf of the petitioner, however, that the last men¬ 
tioned decision of the Supreme Court of the United 
States, instead of supporting respondent’s theory, is 
added weight to the contentions of petitioner. This 
view has been accepted by the Board in the appeal of 
Briskey Company, 29 B. T. A. 175, and East Coast Oil 
Company, S. A., 31 B. T. A. 558. We quote from the 
opinion of the latter case as follows: 

“Respondent points also to the fact that the 
contracts and the payments under them were made 
in this country, urging that here was the place of 
sale. Of course, the place of contract, the place 
of delivery and of payment, the terms of the agree- 
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ment, and extraneous circumstances may each 
have a bearing. But the ultimate goal of the ex¬ 
amination of all such considerations is to ascertain 
when and where the title to the goods passes from 
the seller to the buyer. It is then and there a sale 
is consummated—when and where property in the 
goods passes, when and where the incidents of 
ownership vest in the vendee. Such is the rule, 
long and firmly established. 

‘‘That respondent recognized the rrjle and long 
adhered to it, is evidenced by his rulings promul¬ 
gated during a twelve-year period—gin adminis¬ 
trative history entitled to weight. It w v as not until 
1930, when he promulgated his G. C. M. 8594, 
IX-2 C. B. 354, that he sought to dephrt from it. 
By that ruling, upon which he bottoihs his posi¬ 
tion in this case, and which he repeats to us as 
his brief, he proposes the place of contract as con¬ 
trolling in determining the place of sale, in so far 
as the latter is decisive of the source! of income. 
That is the result he draws from the decision of 
the Supreme Court in Compania General v. Col¬ 
lector, 279 U. S. 306. We disagree with his con¬ 
clusion.’ ’ 

The controlling statutes of the question here in¬ 
volved are the Revenue Act of 1926 and the Revenue 
Act of 1928. 

Section 231 (a) of the Eevenue Act of 1928 is as fol- 
lows: 

“In the case of a foreign corporation gross income 
includes only the gross income from sources with¬ 
in the United States.” 

Section 119 (e) of the Revenue Act of 1938 is in part 
as follows: 

< ‘ * * * gains, profits and income from * * *. 

“2. * * * the sale of personal property * * * 
produced (in whole or in part) by tile taxpayer 
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without and sold within the United States, shall 
be treated as derived partly from sources within 
and partly from sources without the United 
States. * * *” 

Sections 233 (b) and 217 (e) of the Revenue Act of 
1926 are to the same effect as Sections 231 (a) and 119 
(e) of the Revenue Act of 1928. 

Included in the Assignments of Error before this 
Court are several complaints of the petitioner that the 
Board erred in approving the opinion promulgated by 
Member Turner, who was not present at the hearing 
of this cause, and who in his opinion demanded docu¬ 
mentary proof of certain controlling facts, disregard¬ 
ing the ruling of Presiding Member Lansdon (whose 
term of office expired before the decision was rendered) 
that oral testimony concerning these facts was admis¬ 
sible, and further, that the decision of the Board pre¬ 
pared by Member Turner disregarded and set aside 
the Findings of Fact proposed by both parties in their 
briefs on several points which Member Turner indi¬ 
cated to be of vital importance in reaching his con¬ 
clusions. These acts of omission and commission were 
fully set forth by petitioner in its motion for recon¬ 
sideration, rehearing or review by the Board, which 
motion was subsequently denied. 

In view of the peculiar circumstances and conditions 
cited in the memorandum supporting the motion of 
petitioner, it is respectfully submitted that there was 
an abuse of discretion in refusing to reconsider the 
opinion, grant a rehearing, or order a review of the 
opinion by the entire Board. 

In further support of petitioner’s argument that it 
is a foreign corporation and did no business in the 
United States during the years in question and for 
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that reason is not subject to Federal income tax nor 
liable for the penalties determined by the respondent 
for failure to file return, reference is made to the sup¬ 
porting statements contained in petitioner’^ motion 
for reconsideration, rehearing or review by the Board. 
(R. p. 20.) It is the desire of the petitioner to re¬ 
emphasize some of these points for consideration of 
this Court and for this purpose the following quota¬ 
tions from the memorandum in support of the motion 
are made. 


“The petitioner contends that its sales! made to 
customers in America were made in Gerinany by 
what are known as c.i.f. contracts. Respondent 
concedes in its brief, both in the proposed Find¬ 
ings of Fact and in the argument, that the ship¬ 
ments in question were made c.i.f. Houston. The 
Government proposed to assess deficiencies and 
penalties against the petitioner, not on the theory 
that the shipments were not made c.i.f. Houston, 
but instead on the theory that the sales eould not 
be consummated until petitioner’s representative, 
located in Houston, effected delivery to! the cus¬ 
tomers by payment of the duties, insurance, and 
freight, and collection of the proceeds of the sale 
from the customer. The Government has always 
contended that through its representative in 
America, who had a small office in Houston, it 
maintained an American branch of the German 
company, and that without such office deliveries 
could not be effected by petitioner. 

“Notwithstanding the agreement of the parties 
in respect to the manner and form of j;he ship¬ 
ments made by petitioner to its American custom¬ 
ers, as referred to in the preceding paragraph, the 
Opinion of the Board disregards and sets aside 
the belief and understanding of the actual parties, 
and finds contrariwise by the adoption iof infer¬ 
ences and supposed omissions of proof to reach 
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the conclusion that the shipments were not made 
as intended, and as understood by the parties to 
have been made. Respondent had ample opportu¬ 
nity prior to the hearing of this proceeding to com¬ 
pletely review a representative file of documents, 
all of which were previously submitted for inspec¬ 
tion of the Commissioner of Internal Revenue, and 
in fact were actually in respondent’s file at the 
time of the hearing of this cause, petitioner’s 
Exhibit No. 1, being produced from respondent’s 
file. These documents gave respondent a com¬ 
plete picture of the entire procedure, including 
taking orders by petitioner’s representative in the 
United States; acquainting petitioner in Germany 
with the particulars of the inquiry; the receipt by 
petitioner’s American representative of details of 
the order being solicited, including price, terms, 
approximate shipping date, etc*; obtaining the for¬ 
mal purchase order from the customer and trans¬ 
mittal of same to the petitioner in Germany; prep¬ 
aration of the invoice by the petitioner in Ger¬ 
many, made out in the name of the customer and 
usually printed in German, and in most instances 
mailed to petitioner’s representative in Houston, 
for restatement in the English language, and with¬ 
out addition to the quoted selling price other than 
for duties, insurance, and sea and land freight 
usually paid by petitioner’s American represen¬ 
tative solely as an accommodation to the customer 
in effecting prompt delivery, said payment by peti¬ 
tioner through its American representative being 
reimbursed in the form of payment by the cus¬ 
tomer of the entire billing price, inclusive of the 
separate charges for said duties, insurance, and 
freight. The record shows, and the parties have 
always understood, that as a part of the entire ma¬ 
chinery of the transaction petitioner, through one 
of its officials in Germany, would confirm and indi¬ 
cate acceptance of the formal purchase order of 
the customer by written advice to its representa- 
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live in America, this confirmation consisting of 
either a telegram or letter, the contends of which 
were communicated to the customer bpr petition¬ 
er’s American representative. At times this con¬ 
firmation was submitted to the customer as soon 
as a copy or an extract could be prepared in En¬ 
glish, and at other times the confirmation consisted 
of the invoice itself, again usually copied in the 
English language, but in every instance whether 
the confirmation was given to the customer at the 
time of its receipt from Germany or at t}me of sub¬ 
mission of the invoice to the customer, a document 
entitled ‘Conditions of Sale’ was furnished to the 
customer in connection with his purchase. There 
is no other contract of sale in existence. The con¬ 
firmation is important only as indicating accep- 
ance by the petitioner in Germany of the order 
given bv the customer in America. The form of 
the confirmation is unimportant and might as well 
be an entirely informal procedure of advice to the 
customer that his order had been accepted and 
would be shipped in accordance with thd tentative 
arrangements previously made with tl}e Ameri¬ 
can representative of petitioner. 

“It is respectfully submitted that thp Opinion 
is inconsistent with the evidence of record as re¬ 
cited in the Board’s Findings of Fact, j With all 
due respect it would appear that Member Turner, 
in reaching his conclusion, has disbelieved, or at 
least disregarded, the oral testimony of the sole 
witness before this Board, and has substituted in 
lieu thereof certain conclusions predicated solely 
on inferences resulting from failure of the record 
to include certain specified documents jwhich he 
personally believes to be better evidence than oral 
testimony descriptive of said document^. It will 
be recalled that Member Turner was ndt present 
at the hearing of this proceeding, which was pre¬ 
sided over by Member Lansdon, whose term of 
office expired prior to the decision entered in this 






case. It is quite possible that Member Turner has 
been misled by the statements contained in re¬ 
spondent ’s brief in respect to the failure to pro¬ 
duce a document referred to in the Opinion as 
‘copies of the so-called letters of confirmation. ’ 
In this respect attention is invited to page 57 of 
the transcript (R. p. 53) wherein counsel for the 
respondent moved to strike all of the witness’ tes¬ 
timony where he had referred to the confirmation, 
on the ground that it had developed that those con¬ 
firmations were in writing, and written documents 
are the best evidence of what they contain. This 
motion was denied by the Presiding Member. The 
presumption is that he regarded the oral testi¬ 
mony descriptive of petitioner’s business con¬ 
ducted in America as being admissible evidence. 
Counsel for the petitioner had every right to be¬ 
lieve this to be true, since the Presiding Member 
had previously instructed the witness that he 
might testify orally only as to facts within his 
personal knowledge. It goes without saying that a 
gre&t injustice would be done petitioner if the 
Board is to follow a different rule of evidence after 
the conclusion of the hearing. 

“The comments contained in the preceding par¬ 
agraph are devoted largely to refutation of the 
last paragraph of page 3 of the Opinion. It ap¬ 
pears that this paragraph admits that if the testi¬ 
mony of the sole witness is to be accepted, partic¬ 
ularly in respect to the procedure followed by 
petitioner in its American transactions, the peti¬ 
tioner’s contentions should prevail. It has even 
been said that ‘If it had been shown that the con¬ 
ditions of sale were made a part of each contract 
and the things done were in harmony with the con¬ 
ditions stated therein, we would readily conclude 
that the contracts were of the nature contended 
for by the petitioner.’ The first objection made in 
the Opinion, in challenging the correctness of the 
witness’ testimony, is that the petitioner failed to 
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produce copies of any of the sales contracts. Ob¬ 
viously, it would be impossible for petitioner to 
produce a document which was never in existence, 
neither required nor used by petitioner in the con¬ 
duct of its business. The inception of tjhe contract 
of purchase and sale in this case was i the formal 
purchase order given by the customer [to petition¬ 
er’s American representative in Houston, which 
order was transmitted to petitioner in Germany. 
This formal order, as previously stated, was pre¬ 
ceded by informal negotiations between the cus¬ 
tomer, the American representative of petitioner, 
and the petitioner in Germany, all relating to the 
nature and type of equipment desired by the cus¬ 
tomer, and the price and terms demanded by the 
petitioner, located in Germany. The contract was 
consummated when the merchandise tvas placed 
aboard the ship at Hamburg by the | petitioner. 
The customer was well aware when he! issued his 
purchase order that he would be compelled to pay 
the cost of duties, insurance, and freight, in addi¬ 
tion to the selling price of the equipment being 
purchased, when delivered to him. Thb customer 
had previously been informed by petitioner’s 
American representative in Houston of the avail¬ 
ability of the equipment and the price thereof, in¬ 
cluding at least the approximate cost of duties, 
insurance, and freight. The testimony shows that 
in the early portion of the three-year period here 
under review the petitioner stipulated lin its quo¬ 
tations the exact cost of this additional charge 
beyond the actual selling price of the article. 
Later, and including most of the period here under 
review, this cost of duties, insurance, and freight 
was separately added to the selling price which 
appeared in the billing transmitted tb the cus¬ 
tomer after the American representative had 
transcribed the contents of the German invoice 
on an English form. It is interesting to note in 
this connection that respondent in his brief con- 
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siders the document ‘Conditions of Sale,’ which 
was furnished to the customer in every instance, 
as being a contract of sale. If such conclusion of 
respondent is a fact, then a copy of the sales con¬ 
tract was in evidence (Pet. Ex. No. 2). If this 
document was in fact not a sales contract, then no 
such sales contract, as referred to in the Opinion, 
ever existed, and accordingly could not have been 
offered in evidence. The Opinion then calls atten¬ 
tion to failure of petitioner to offer any copies of 
the So-called letters of confirmation. This confir¬ 
mation was purely a formality, no strict procedure 
being followed in regard to form of advice submit¬ 
ted to the customer. Presumably, a copy of the 
German confirmation was immediately submitted 
to the customer, accompanied by the document en¬ 
titled ‘ Conditions of Sale,’ where the shipment was 
being made to a new customer, unfamiliar with 
petitioner’s regular terms of sale. It would hardly 
be necessary to inform regular customers of peti¬ 
tioner as to these sales requirements and in those 
instances it would be sufficiently timely for the 
‘Conditions of Sale’ to accompany the invoice 
when submitted to the customer. 

“The Findings of Fact of the Board set out that 
the ‘Conditions of Sale,’ copy of which document 
was furnished to the customer in every instance, 
either before or at the time of submission of the 
invoice, specify that the goods are to be shipped 
f.o.b. Hamburg and insurance from that port to 
destination should be covered by the purchaser. 
The Board also makes a finding of fact that the 
price shown on the invoice was the same as the sum 
of the price of the article in Germany, transpor¬ 
tation costs, import duty, and insurance. The 
Opinion states, however, that the invoices on their 
face negative any idea that the sales were made 
under c.i.f. contract, and that they specifically 
stated that the price quoted was f.o.b. Houston, 
Texas. It is further stated in the Opinion that the 
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invoices did not indicate in any manned whatever 
that insurance, freight, or import duties were com¬ 
puted separately in making up the fio.b. prices 
shown on the invoices. It is inconceivable that 
such a conclusion may be reached by the Board 
unless vital testimony of the sole witness is either 
completely disregarded, or has been overlooked. 
In contradiction of this faulty presumption the 
record is replete with testimony showing very defi¬ 
nitely that duties, insurance, and freight have been 
computed separately from the quoted selling price 
in billing the customer. (Tr. pp. 19, 26, 29, 39, 62.) 
Indeed if this were not true no basis 'vtould have 
been available for the computation of tlfe commis¬ 
sion earned by petitioner’s American representa¬ 
tive, Mr. Stubbe, in Houston. The record shows 
that his commission, paid in addition I to salary, 
was based upon the retail selling price shown by 
the invoices submitted to the customers, jthe duties, 
insurance, and freight being eliminated jfrom such 
computation. (Tr. p. 28.) The testimbny shows 
(Tr. p. 29) that the proceeds of all sales made by 
petitioner to American customers was paid to Mr. 
Stubbe, its American representative, and recorded 
by him in the only book record maintained in 
America, the cash book, and further that such pro¬ 
ceeds included duties, freight, and insurance as 
shown on the customer’s invoices. The same tes¬ 
timony appears elsewhere in the record. (Tr. p. 
39.) The record also shows that the payment by 
Mr. Stubbe of the duties, insurance, apd freight 
was made with the moneys of petitioner and was 
done solely as an accommodation to the American 
customer, delivery being effected more promptly 
through the assistance which could be given by pe¬ 
titioner’s American representative. (Tjr. p. 14.) 
(R. pp. 46, 47, 48, 54.) 

* 4 Mention has been made of the failure of peti¬ 
tioner to produce certain documents, considered to 
be pertinent in reaching a sound conclusion. It 
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is significant to note in this connection that in the 
first instance no formal request to produce was is¬ 
sued on behalf of the respondent, and further all 
of the documents desired, or at least suggested in 
respondent’s brief, were as readily available from 
the respondent’s files as from the petitioner’s rec¬ 
ords. It will be recalled that notice to produce was 
issued by counsel for the petitioner upon the re¬ 
spondent in respect to a complete file of documents 
previously submitted for inspection of the Com¬ 
missioner of Internal Revenue, and that from such 
documents petitioner introduced in evidence cer¬ 
tain invoices testified to as being typical examples 
of all invoices issued by petitioner to its American 
customers. It was, therefore, shown to be of no 
particular importance when the sole witness in the 
hearing of this cause was unable to produce cer¬ 
tain specific invoices called for by counsel for the 
respondent. Those invoices so called for, and not 
produced, were either in the files of the respon¬ 
dent or in the files of the petitioner, but in any 
event bore the same relation to this case as the 
invoices introduced as typical examples. It should 
also be noted in respect to the comments contained 
in the Opinion that petitioner had not introduced 
in evidence any copies of the so-called letters of 
confirmation, that under cross-examination the 
sole witness offered to produce from the files which 
he had with him a sample letter of the wording 
used in the letter of confirmation, all of which he 
testified were in the same form, prepared from the 
German telegram. Certainly such omission cannot 
be regarded as fatal to the cause of the petitioner, 
particularly where a complete description of the 
form and use of the confirmation is contained in 
the testimony of record. (Tr. p. 60.) (R. p. 53.) 

“The Opinion comments upon failure of the rec¬ 
ord to include anything to indicate that the usual 
bill of lading or the essential and necessary policy 
of insurance accompanied the invoice. It is diffi- 





cult to perceive what effect this would have on the 
conclusion to be reached in regard to the real issue 
before this Board. The record shows that Mr. 
Stubbe assisted the customers by effecting delivery 
to point of destination. It is only reasonable to 
assume that since the German invoice \tas mailed 
to Mr. Stubbe, to be redelivered by him £o the cus¬ 
tomer, that all necessary transportation [papers ac¬ 
companied the invoice. If it be a fact that Mr. 
Stubbe did assist the American custoniers in ef¬ 
fecting delivery, then it is only natural to assume 
that the bill of lading was surrendered to the car¬ 
rier upon delivery of the goods. The same thing 
may be said of the insurance policy which was of 
no further value after delivery of the qoods. It 
is accordingly submitted that the recofd conclu¬ 
sively shows that the acts finally performed were 
in accordance with the conditions which appeared 
in the preliminary writing, and were ngidly ad¬ 
hered to. All of the conditions and requirements 
of c.i.f. contracts as laid down in the appeal of 
East Coast Oil Co., S. A., 31 B. T. A. 558, have 
been met by petitioner in this case and the con¬ 
tentions of the petitioner should, therejfore, pre¬ 
vail. 9 9 

\ 

The decision of the Board in East Coast Oil Co., 
supra , was affirmed in 85 Fed. (2d) 322. Thb decision 
of the Court reviewed the material facts and findings 
of the Board, including the definition of f.o.bj and c.i.f. 
sales contracts and said “ It is well settled that un¬ 
der either form of contract title to the goods passes 
from the seller to the buyer on delivery of the goods 
to the carrier and delivery to the buyer of tlhe bill of 
lading and other documents essential to shovf the sale, 
citing Thames & Mersey, Inc. Co. v. U. S., 23j U. S. 19. 

In a well reasoned decision, the Court in East Coast 
Oil Co., supra, held, under facts closely analogous to 
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those present in the instant case, that where title to 
oil passed from seller to buyer at a foreign port where 
the oil was delivered under f.o.b. and c.i.f. contracts 
of sale, the income arising from such sales without the 
United States was not taxable to a foreign corporation 
in 1919, 1920, and 1921, although the contracts of sale 
and the payments under them were made in this coun¬ 
try. It was shown that “the property sold was pro¬ 
duced ill Mexico. The contracts provided for firm 
sales. No profit resulted from the mere execution of 
the contracts. The oil was delivered to the buyer in 
Mexico. The title passed to the buyer in Mexico. When 
title passed the profit was earned in Mexico. Collec¬ 
tion of the price in the United States was incidental 
and did not earn the profit.’’ The Court also held that 
it was not material that the contracts of sale provided 
that inspection and gauging of the oil should be done 
at the point of consignment, which was in the United 
States. 

Part II. 

The petitioner contended before the Board that the 
respondent’s proposed determination is based upon a 
faulty premise, and that although respondent’s deter¬ 
mination as set forth in his deficiency letter is entitled 
to be deemed correct unless shown otherwise, or in 
other words that respondent has made a prima facie 
case which shifts the burden of proof to the petitioner, 
it is respectfully submitted that respondent’s deter¬ 
mination has been shown to be erroneous on its face 
and should, therefore, be disregarded. With respect to 
this alternative issue, the Board said: 

“The only proof offered at the hearing in refu¬ 
tation of respondent’s determination consisted of 
certain balance sheets of the petitioner covering its 
entire financial condition at the beginning and end 
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of the taxable years. We have nothinlg further. 
Nothing was offered which gives any indication of 
the amount of profits, if any, realized b^ the peti¬ 
tioner from the sales made in the United States. 

1 ‘Under the circumstances, the method followed 
by the respondent in determining the petitioner’s 
net income appears to us to be proper and reason¬ 
able, in the absence of proof on the part of the peti¬ 
tioner showing that it w T as erroneous.” ; 

■ 

I 

The petitioner challenged the foregoing finding of 
the Board by including in its motion for rebonsidera- 
tion, rehearing or review by the Board the following 
contention that the Findings of Fact made by the Board 
should be corrected. 

I 

i 

“The last paragraph of the Finding^ of Fact 
made by the Board incorrectly states that the 10 
per cent rate used by respondent and applied by 
him against petitioner’s gross sales in determin¬ 
ing petitioner’s net income, is the same bate found 
to be the average for foreign corporations doing 
business of a like or similar nature ydthin the 
United States. The facts as indicated in the defi¬ 
ciency letter and as corroborated by the statement 
contained in respondent’s brief, (p. 10) are that 
petitioner’s gross sales were compared ydth gross 
sales of American organizations doing a like busi¬ 
ness whose percentage of profit was susceptible of 
computation and it was this method by Iwhich the 
Commissioner concluded that 10 per cent of peti¬ 
tioner’s gross sales in this country represented net 
taxable profit. j 

“It is respectfully submitted that the Findings 
of Fact is deficient and incomplete in failing to 
show the portion of petitioner’s gross sales which 
are represented by duties, insurance, and freight. 
The Findings of Fact should state that the amount 
of petitioner’s gross sales, against which respon- 
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dent applied the 10 per cent profit rate, including 
duties, insurance, and freight aggregating a sum 
in excess of 50 per cent of said gross sales.’’ 

Respondent has made use of the amount of sales re¬ 
ported in the tax returns filed by Mr. Stubbe for the 
years 1926, 1927 and 1928, and applied a 10 per cent 
rate thereon to compute taxable net income, on the 
theory that the rate used is the average for corpora¬ 
tions doing business within the United States of like or 
similar nature and volume to that indicated by the re¬ 
turns filed. 

Respondent states in the deficiency letter that this 
method has been used, since the records submitted to 
the Revenue Agent for examination are incomplete and 
insufficient to substantiate the net losses reported on 
the returns for 1926 and 1927. It is difficult to perceive 
what other information could have been submitted to 
the Revenue Agent, since the record shows clearly that 
the sole books of account maintained in the United 
States consisted of a cash book, which recorded all re- 

j 

ceipts and expenditures by Mr. Stubbe, petitioner’s 
sole representative in the United States. The returns 
filed correctly reflected the receipt of all income within 
the United States, as well as all expenditures, and did, 
therefore, constitute a proper return on the cash re¬ 
ceipts and disbursements basis. The respondent has 
failed to show, and assume the burden which was his, 
that 10 per cent of gross sales represented a proper 
determination of income, and in fact has failed to make 
any case on the point that the corporations doing busi¬ 
ness within the United States which were used for com¬ 
parative purposes, were engaged in a like or similar 
business. 
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Any value which might be attributed to the method 
used by respondent has been completely destroyed by 
the showing made by petitioner that the amount of 
sales reported in the tax returns filed for the years 
1926, 1927 and 1928 included in each instance duties, 

* i 

insurance, freight and other delivery costs of an aggre¬ 
gate in excess of 50 per cent of the sales so reported. 

Although Mr. S'tubbe was of the belief that sales 
made by petitioner in the United States were not sub¬ 
ject to the United States income tax laws, and that no 
income tax return was required to be filed^ he did in 
good faith endeavor to submit a correct statement of 
taxable net income when advised or requested to file 
returns for those years. While petitioner respectfully 
submits that the sales made in the United States were 
consummated in Germany and, therefore, not subject to 
the United States income tax laws, nevertheless it is 
respectfully urged that if it be held otherwise by this 
Court then the decision should be made that the income 
reported by Mr. Stubbe was correctly reported insofar 
as business done within the United States, knd the re¬ 


turns filed should, therefore, be accepted. 

Attention of this Court is respectfully invited to the 
request referred to herein for a more complete Find¬ 
ings of Fact to disclose the correct facts in respect to 
the erroneous basis of calculation used by jrespondent 
in determining petitioner’s alleged taxable pet income 
shown in the deficiency letter. If petitioner’s requested 
change or addition to the Findings of Fact had been 
adopted by the Board, it will be seen that Respondent 
derived the average rate of 10 per cent of gross sales 
by an analysis and comparison of earnings statistics of 
American companies considered to be in tfie same in¬ 
dustry and similarly circumstanced. Obviously, the 
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gross sales of these American concerns included only 
the selling price of the goods, without inclusion of addi¬ 
tional cost of duties, insurance, and freight, such as are 
included in the invoices of petitioner submitted to its 
American customers and paid by them to petitioner 
through its American representative, Mr. Stubbe, and 
recorded by him in his cash book. (Pet. Ex. No. 3) 

Positive and uncontradicted testimony shows that 
the gross sales recorded in the cash books included the 
cost of duties, insurance, and freight. The uncontra¬ 
dicted testimony further shows that the minimum rate 
of duty was 40 per cent and that it ranged up to 68 per 
cent during the period under review. The record fur¬ 
ther shows that the cost of insurance and freight ap¬ 
proximated 5 to 8 per cent of the selling price of the 
merchandise. It is uncontestible, therefore, that when 
respondent applied the rate of 10 per cent against the 
gross sales recorded in Mr. Stubbe’s cash books the 
computation was erroneous, at least to the extent of 
more than 50 per cent. The Opinion of Member Turner 
states at the bottom of page 4 that “the only proof of¬ 
fered at the hearing in refutation of the respondent’s 
determination consisted of certain balance sheets of 
the petitioner covering its entire financial condition at 
the beginning and end of the taxable years. We have 
nothing further . 9 9 If this statement is accepted as be¬ 
ing the state of facts upon which the Opinion was predi¬ 
cated it becomes immediately apparent that one of the 
strongest and most important portions of the record 
has been either completely overlooked, or entirely dis¬ 
regarded. It would seem more likely that the former 
occurred since no mention of these vital facts is made 
in the Findings of Fact, or the Opinion. 

The Opinion states that nothing was offered which 
gives any indication of the amount of profits, if any, 
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realized by the petitioner from the sales made in the 
United States. Attention is respectfully directed to the 
testimony of the sole witness before the Board that no 
segregation of the books and records of the petitioner 
was possible for the purpose of presenting separate 
sales and cost records of the business conducted by peti¬ 
tioner in the United States. This is not an Uncommon 
situation. The articles sold by petitioner to its Ameri¬ 
can customers were not articles manufactured by a sep¬ 
arate organization or department of petitioner. It 
would be most unusual, therefore, to expect that sepa¬ 
rate detailed records would be maintained |in such a 
manner as to show the itemized cost of sales and gen¬ 
eral expenses applicable to goods sold to certain cus¬ 
tomers, which were manufactured by many depart¬ 
ments of the same business. 

An incorrect statement is made in the Opinion that 
petitioner offered in evidence certain balance sheets 

i 

covering its entire financial condition during the period 
under review for the purpose of refuting respondent’s 
method of computation. These balance sheets had no 
relation whatsoever to respondent’s computation of 
taxable net income, but instead were introduced solely 
for the purpose of showing the Board that! the peti¬ 
tioner sustained a net loss over the three-ydar period 
under review, and a reasonable supposition ;or deduc¬ 
tion to be made from this condition is that a similar 
loss would be shown if it were possible to pick out of 
petitioner’s books a complete record of cost of sales 
and expenses applicable to those sales made in the 
United States. The record shows that thesp balance 
sheets were certified to by a court of competent juris¬ 
diction in Germany as reflecting what the books of pe¬ 
titioner actually showed. 
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The burden of disproving the tax liability of peti¬ 
tioner as computed by the respondent was, of course, 
entirely upon the petitioner. This burden was met and 
fully discharged by the showing made that the respon¬ 
dent’s calculation was incorrect, at least to the extent 
of more than 50 per cent. It is not necessary that peti¬ 
tioner go beyond this point and show the correct revi¬ 
sion, Helvering v. Taylor, 55 Sup. Ct. 287. It is enough 
that the returns of petitioner, prepared by Mr. Stubbe, 
disclose the information upon which petitioner’s tax¬ 
able income was computed and reported. The return 
was prepared from the cash books in evidence, reflect¬ 
ing the cash receipts and disbursements basis. Obvi¬ 
ously, the true income could be no greater than reported 
since the entire proceeds of sales made in the United 
States was included, without reduction for the cost of 
sales being borne by the petitioner in Germany. The 
only substantial reduction in the gross income as re¬ 
ported was for the payments made for duties, insur¬ 
ance, and freight. 


Part III. 

Net loss sustained by petitioner in 1926 exceeded com¬ 
bined income earned in 1927 and 1928. 

Section 232 of the Revenue Act of 1928 is in part as 
follows: 

“In the case of a foreign corporation the deduc¬ 
tions shall be allowed only if and to the extent that 
they are connected with income from sources with¬ 
in the United States. * * 

Section 117 (b) of the Revenue Act of 1928 is in part 
as follows: 
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“If, for any taxable year, it appears from the 
production of evidence satisfactory to the Com¬ 
missioner that any taxpayer has sustained a net 
loss, the amount thereof shall be allowed as a de¬ 
duction in computing the net income of the tax¬ 
payer for the succeeding taxable year, and if such 
net loss is in excess of such net income (computed 
without such deductions), the amount of such ex¬ 
cess shall be allowed as a deduction in Computing 
the net income for the next succeeding taxable 
year.” 

I 

Foreign corporations are entitled to the sakne deduc¬ 
tions as domestic corporations, provided those deduc¬ 
tions apply to income from sources within tfie United 
States. Net losses sustained in one year ip trade or 
business from sources within the United States may 
be carried forward as a deduction in deternjiining net 
income of the two succeeding years. 

In the event it be decided to disregard the taxable net 
income reported by Mr. Stubbe in the tax returns filed 
by him for the years 1926, 1927 and 1928, and which 
were shown to have correctly reflected the income re¬ 
ported in the only books maintained in the United 
States, then it would seem that recognition must be 
given to the showing made with respect to tjie operat¬ 
ing income and losses of the petitioner as shpwn by its 
books kept in Germany. A financial statement, includ¬ 
ing balance sheet and income and expense Statement, 
for each of the years 1926,1927 and 1928, certified by a 
Court charged with the responsibility of appointing an 
auditor to determine the correctness of the financial 
statements as prepared from the books of the Corpora¬ 
tion, was' admitted in evidence, and shows that the net 
loss sustained for the year 1926 was greater than the 
combined income earned for the years 1927 and 1928. 
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Accordingly petitioner is entitled to carry forward the 
net loss sustained for the year 1926 against the two 
succeeding years, the result being the complete extin¬ 
guishment of the income for the years 1927 and 1928, 
so that no taxable income remains for any of the years 
here in controversy. Judgment should, therefore, be 
made in favor of the petitioner and the proposed defi¬ 
ciencies cancelled. The Board failed to comment upon 
this issue raised by petitioner. 

Part IV. 

The respondent has asserted in his deficiency letter 
25 per cent delinquency penalties for the years 1926 
and 1927, in the respective amounts of $222.25 and 
$609.39 or an aggregate of $832.64. These penalties 
were asserted under the provisions of Article 446 of 
Regulations 69. 

No Federal income tax return has ever been filed by 
petitioner with the United States Government for any 
of the years 1926, 1927 or 1928. There were, however, 
filed by Mr. G. Stubbe, petitioner’s employee in the 
United States, upon the insistence of a Revenue Agent 
during the year 1930, income tax returns purporting to 
show net losses in the respective amounts of $1,020.81 
and $7,548.25 for the calendar years 1926 and 1927, and 
net income in the amount of $2,871.37 for the calendar 
year 1928. No authority was conferred upon Mr. 
Stubbe or anyone else to file such returns for and on 
behalf of the petitioner. 

Petitioner has always been under the impression that 
it was not subject to the United States income tax laws 
with respect to sales made by it to purchasers in the 
United States, and Mr. Stubbe testified to the same 
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effect in giving the reasons for failure to jfile income 
tax returns voluntarily. Petitioner sought Odvice from 
the American Embassy in Germany as to tljie necessity 
of filing income tax returns, and was informed that un¬ 
der the rulings of the Commissioner then in existence 
it was not subject to imposition of tax upon the sales 
made to customers in the United States. In East Coast 
Oil Co., supra, it was stated that respondent recognized 
the rule and long adhered to it, as evidenced by his rul¬ 
ings promulgated during a twelve-year ! period—an 
administrative history entitled to weight. j It was not 
until 1930, when he promulgated his G. p. M. 8594, 
that he sought to depart from it. The Board, in effect, 
nullified the application of G. C. M. 8594 to the facts 
present in this case. 

The only cause which can be advanced bn behalf of 
the petitioner for failure to file returns voluntarily for 
the years 1926 and 1927 is the steadfast belief of the 
petitioner that its sales to American customers were 
consummated in Germany and that no returns were, 
therefore, required. It is respectfully submitted on 
behalf of the petitioner that this is a reasonable cause 
as defined by the statutes and that the penalty, there¬ 
fore, should be eliminated. 


i 

i 
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CONCLUSION. 

It is respectfully submitted that the petitioner is a 
foreign corporation and did no business in the United 
States during the taxable years here involved, and for 
that reason is not subject to Federal income tax nor 
liable for the penalties determined by the respondent 
for failure to file returns. 

Petitioner further contends that, even though it be 
held liable to Federal income tax, the method adopted 
by the respondent in determining its net income is er¬ 
roneous, and the case should, therefore, be remanded 
to the Board for correction insofar as the decision of 
the Board is not in accordance with the record. 

Respectfully submitted, 

Louis A. Spiess, 

Attorney for Petitioner . 
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In the United States Court of Appeals 
for the District of Columbia: 
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No. 6939 ! 

I 

Askania Werke, A. G., petitioner 

V . 


Guy T. Helvering, Commissioner of Internal 

Revenue, respondent I 


i 

i 


ON PETITION FOR REVIEW OF DECISION OF THE 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


j UNITED 


OPINION BELOW 

] 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 1 4r- 
19), which is reported in 33 B. T. A. 875. 

JURISDICTION 

This appeal involves income taxes for the calen¬ 
dar years 1926, 1927, and 1928, together with the 
statutory penalty for failure to file an income tax 
return for either the year 1926 or the yeait 1927 
within the time prescribed by law, and is taken 
from an order of the United States Board of Tax 

(i) ! 
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Appeals entered January 10, 1936 (R. 19), recon¬ 
sideration and rehearing denied February 12,1936 
(R. 33-34). The case is brought to this Court by 
petition for review filed May 12, 1936 (R. 34-39), 
pursuant to the provisions of Sections 1001-1003 
of the Revenue Act of 1926, c. 27, 44 Stat. 9, as 
amended by Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169. 

QUESTIONS PRESENTED 

1. Whether the Board erred in holding that the 
petitioner had failed to sustain its burden of prov¬ 
ing that delivery of the goods which petitioner sold 
to customers in the United States and transfer of 
title to those goods did not occur in the United 
States. 

2. Whether the Board erred in holding that in 
the absence of books and records kept by the peti¬ 
tioner in the United States from vrhich to deter¬ 
mine the exact profit which petitioner realized 
upon its sales to customers in the United States, 
the respondent was justified in treating 10 per cent 
of the realized gross sales price as petitioner’s net 
income from sources within the United States. 

3. Whether petitioner is liable for the statutory 
penalty for failure to file any income tax return 
for the years 1926 and 1927 within the time pre¬ 
scribed by law. 

STATUTES INVOLVED 

The pertinent statutes are set forth in the Ap¬ 
pendix, infra, pp. 25-33. 
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STATEMENT 

| 

The facts as found by the Board of Tax Appeals 
and set forth in its “Findings of Fact” (R. 14- 
16) are as follows: I 

The petitioner is a German corporation, 
with its offices located at Kaiseraljle 87/88, 
Berlin, Germany, and it engaged in manu¬ 
facturing and selling scientific instruments 
and apparatus. During the taxable years 
the petitioner maintained an office in Hous¬ 
ton, Texas, which was in chargte of G. 
Stubbe, who negotiated sales of petitioner’s 
products. These sales were made largely to 
operating oil concerns. ! 

After a discussion of equipment' desired 
with a prospective purchaser, Stubtje would 
submit by cable to the factory in Germany 
the name of the purchaser, a description of 
the desired merchandise, and an inquiry as 
to when such merchandise could |be fur¬ 
nished. A reply, usually received! in the 
same manner, indicated the availability of 
the merchandise and the terms of payment, 
and if the purchaser was satisfied, the order 
was cabled back to the factory. This order 
was then confirmed by the factory in writ¬ 
ing, which confirmation was transmitted to 
Stubbe in the United States, and by him 
transmitted to the purchaser. Ordinarily 
he attached to the confirmation a printed 
statement termed “ Conditions of! Sale 
(Where an erection is not included) 1 ,” 
which, among other things, stated that goods 
would be shipped f. o. b. Hamburg and in- 
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surance from that port to destination should 
be covered by the purchaser. It also stated 
that the property passed to the purchaser as 
soon as the goods left the factory, and finally 
that the contract should be construed and 
should operate as a German contract and in 
conformity with German law. At times, 
however, copies of the statement above 
mentioned were not transmitted to pur¬ 
chasers until receipt and transmission of 
the invoices. 

In the case of the first few transactions 
in 1926, the invoices disclosed itemized 
charges for duty, freight insurance, and 
other expense items incident to the trans¬ 
portation of the merchandise from Ger¬ 
many. Subsequently, however, the invoice 
would show a single amount as the price 
of the goods and a statement in these words: 
“This price is quoted f. o. b. Houston, 
Texas.” Upon shipment of the goods the 
petitioner forwarded to Stubbe from Ger¬ 
many the invoice covering the merchandise 
shipped. This invoice was usually in Ger¬ 
man and was made out in the name of the 
purchaser. It described the merchandise, 
the date of shipment, and the name of the 
steamer by which the merchandise was 
shipped. 

Upon receipt thereof, Stubbe would re¬ 
write the invoice, using a form which would 
show his office adress in Houston. Where 
the original invoice was in German a trans¬ 
lation would be made into English. No other 
change would be made and the invoice so 
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copied would be transmitted to the pur¬ 
chaser. Stubbe would pay the duty on the 
merchandise and all other costs incident to 
transportation. He would make collections 
for the goods delivered in accordance with 
the terms of invoice. These collections were 
deposited in an account which h£ main¬ 
tained in Houston. From this account he 
paid his own salary or commissions, the 
expenses of his office, the duties on the 
merchandise, and other costs ju$t men¬ 
tioned above. From time to time hie would 
transmit substantially all of the money on 
hand to the home office in German^. The 
price shown on an invoice was the same as 
the sum of the price of the article In Ger¬ 
many, transportation costs, impoft duty, 
and insurance. 

]STo books of account were kept ; in the 
United States other than a cash book kept 

i 

by Stubbe showing receipts and disburse¬ 
ments, including the amounts transmitted 
to Germany. I 

In 1929 the petitioner organised an 
American corporation to handle the busi¬ 
ness carried on in prior years in the man¬ 
ner previously described. At or about that 
time a suggestion was made to Stubbe by 
some unnamed individual, not a Revenue 
agent, that an income tax return covering 
the business for the preceding year | should 
be filed. Acting upon this suggestion, 
Stubbe, on his own initiative, prepared and 
filed a return in the name of the petitioner, 
showing a total tax on income derived from 
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sales in the United States in the amount of 
$344.56 for the year 1928. Subsequently, 
at the instigation of a revenue agent, simi¬ 
lar returns were filed by Stubbe for the 
years 1926 and 1927. 

In determining the deficiencies herein 
involved, the respondent in the absence of 
books and records showing the profits on the 
sales herein computed net income on the 
basis of gross sales, treating 10 percent 
thereof as net income, the 10 percent rate 
being the average for foreign corporations 
doing business of a like or similar nature 
within the United States. 

The petition which was filed with the Board of 
Tax Appeals (R. 4-12) did not raise the issue of 
whether petitioner was liable for the statutory 
penalty for failure to file an income tax return 
for either the year 1926 or the year 1927, in the 
event that it finally be held that petitioner had 
realized income from sources within the United 
States which was subject to Federal income tax. 
The case was tried before Board of Tax Appeals 
Member W. C. Lansdon on May 22, 1934. The 
term of Board Member Lansdon expired some time 
thereafter without a decision having been rendered 
in the case. On January 7,1936, the United States 
Boatd of Tax Appeals promulgated its opinion 
(R. 14-19), written by the Honorable Bolon B. 
Turner. The opinion held against the petitioner 
upon the two issues raised by its petition and ob¬ 
served and held further that the petitioner was 
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liable for the statutory penalty for failure to file 
any income tax return for the year 1926 or the 
year 1927. On January 10, 1936, the Board en¬ 
tered its decision (R. 19), pursuant to its findings 
of fact and opinion of three days before. 

The petitioner on February 1, 1936, fijled with 
the Board a motion (R. 20-33) that the decision 
set forth in the opinion entered on January 7,1936, 
be (1) reconsidered and revised, or that (2) re¬ 
hearing be granted, or that (3) the decision and 
record be reviewed by the Board. On February 
3,1936, the Chairman of the Board of Tax Appeals 
entered an order (R. 33) denying petitioner’s mo- 
tion for review of the previous decisioh by the 
Board and referring petitioner’s motion fbr recon¬ 
sideration or rehearing to Board Member Turner 
for attention and consideration. On February 12, 
1936, Board Member Turner, on behalf of the 
Board of Tax Appeals, denied petitioner |S motion 
for reconsideration or rehearing (R.j 33-34). 
From such order the petitioner has taken! this ap¬ 
peal to this Court. 

■ . I 

SUMMARY OF ARGUMENT 

j 

The petitioner did not sustain its burden of 
proving that its income from sales to customers 
within the United States did not constitute in¬ 
come from sources within the United States. It 

j 

attempted to establish that all its sales were con¬ 
summated and title to all goods which it sold passed 
in Germany. There was some indication of pre- 
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liminary negotiations to that effect, but the in¬ 
voices covering actual shipments specified that the 
price therein set forth was quoted f. o. b. Houston, 
Texas. Following the established rule—that it is 
what is done which determines tax liability—the 
Board Member found and held that delivery of 
the goods and transfer of title occurred in Hous¬ 
ton, Texas. The invoices plainly support the 
Board’s finding and decision; they constitute most 
substantial evidence in its support. The decision 
that the income of the petitioner from sales to cus¬ 
tomers in the United States is subject to our Fed¬ 
eral income tax should, therefore, be affirmed. 

The Commissioner properly determined the 
petitioner’s taxable net income as being 10 per 
cent of gross sales to customers within the United 
States. The books and records which the peti¬ 
tioner kept within the United States did not 
clearly reflect its income on United States sales, 
and in such situation the Commissioner is charged 
by statute with computing income in accordance 
with such method as in his opinion does clearly 
reflect the income. If the result is an approxima¬ 
tion, that cannot be helped. The petitioner by its 
own confession is in no position to challenge the 
correctness of the Commissioner’s determination 
for it specifically confesses that it is impossible for 
it to determine from its books and records the in¬ 
come realized or losses sustained upon its sales to 
customers in the United States. 
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The petitioner insists that it filed no income tax 
returns for either the year 1926, the year, 1927, or 
the year 1928. In such a situation, if the peti¬ 
tioner owes any tax at all, the provisioii of Sec¬ 
tion 3176, Revised Statutes, is mandator^ that a 
penalty of 25 per cent of the tax be imposed. 

ARGUMENT i 

i 

I i 

i 

The petitioner did not sustain its burden of proving that 
its income from saies to customers within the United 
States did not constitute income from sources within 
the United States 

i 

The gross income of foreign corporations which 
may be taxed by the United States is restricted by 
Section 233 (b) of the Revenue Act of 1926 and 
by Section 231 (a) of the Revenue Act of ! 1928 to 
“ gross income from sources within the United 

i 

States.” The task of the taxpayer in the;instant 
case was to convince the Board of Tax Appeals 
that its income upon sales of instruments and ap¬ 
paratus to customers in the United States was not 
derived from sources within the United States. 

i 

The sales were admittedly made to American cus¬ 
tomers (R. 48); i. e., to customers in the United 
States (cf. R. 49). The petitioner urges that its 
sales were made abroad to American customers 

i 

and that title and all its incidents passed in Ger- 

j 

many to the American customers. The Board 
member held against the petitioner on the issue 
(R. 18). 
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In support of its case the petitioner produced 
one witness, G. Stubbe, the representative or agent 
in charge of its Houston, Texas, office. Stubbe 
opened this office for the petitioner in January 
1926 (R. 41). In March 1929 an American 
Askania Corporation was organized, with head¬ 
quarters at Houston, to represent the petitioner in 
this country (R. 41, 47). Stubbe has remained in 
the employ of the American corporation, of which 
he is a stockholder (R. 41, 47). 

Despite deficiencies and omissions in the peti¬ 
tioner’s proof, some conclusions seem sound as to 
the way in which petitioner sold goods to Ameri¬ 
can customers. Stubbe solicited orders (R. 41). 
He operated from an office in Houston, a room of 
approximately 10 x 15 feet. He kept in that room, 
although perhaps not at first, sample instruments 
for demonstration (R. 41). Sometimes Stubbe 
sold instruments out of this stock. He testified 
(R. 51): “ There was quite a demand in the years 
involved for such products, and it was very diffi¬ 
cult to keep stuff on exhibit, * * *” (Cf. R. 
51-52, 112-116). 

The ordinary procedure in effecting sales seems 
to have been about as follows: 

Stubbe cabled the factory in Germany giving a 
prospective customer’s name, the type of equip¬ 
ment inquired about, and asking for terms and ap¬ 
proximate shipping date. The answer, frequently 
cabled, was submitted to the prospective customer. 
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If the deal was closed, the order was transmitted 
by cable to the German factory (R. 42). | Accord¬ 


ing to Stubbe (R. 53),“When I received!an order 
from a purchaser, the purchaser signed! a docu¬ 


ment.” 1 None of those documents was stibmitted 


in evidence. 


Stubbe also testified, however—and largely upon 
this piece of testimony the petitioner rests its 
case—that the order which he transmitted to Ger¬ 


many was then confirmed from the Germaji factory 
(R. 42), that for every transaction a written con¬ 
firmation was received from the factory! (R. 45). 
JThese confirmations, according to Stubfce, were 
written in German and signed by an official of the 
German corporation, so Stubbe re-wrote them and 
gave the customer an English version |(R. 53). 
Stubbe introduced none of the original confirma¬ 
tions into the record and no copies of his English 
versions (Cf. R. 53). The record, so far as docu¬ 
mentary evidence goes, leaves the readeij entirely 
in the dark as to just what the communications, 
which the witness called confirmations, j were or 
what they said. 

Stubbe testified further that when an ot’der was 
shipped it was invoiced or billed in German direct 
to the customer and the invoice sent to Stubbe at 
Houston; that he rewrote the invoice | on new 
forms, which he had 'printed in Houston j and de- 

1 If an order was first given orally, the customer had to 
confirm it in writing (R. 53). 


i 


i 
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livered “suck invoice” (R. 42; cf. “those,” (R. 107) 
to the purchaser. The record leaves the reader 
in doubt whether Stubbe delivered the original in¬ 
voice in German to the purchaser, to the carrier, 
or kept it in his office files. Stubbe did submit 
in evidence three statements (Ex. 1, R. 55-57), 
which he said (R. 42-43) were samples of invoices 
submitted to customers. These were written in 
English and obviously were the product of 
Stubbe’s rewriting (and amending and supple¬ 
menting activities, if any) at Houston. If the 
record be interpreted as meaning that the docu¬ 
ments (Ex. 1, R. 55-57) are exact translations from 
the German invoices—with the Houston, Texas, 
address of the petitioner added—using the price 
as originally billed by the German corporation, as 
seems the probable meaning of the witness (cf. 
R. 42, 107), then it is clear that, save possibly on 
the first few sales which Stubbe effected in 1926 
(R. 44), the petitioner quoted its customers a single 
lump sum f. o. b. Houston, Texas, price on goods 
sold. 

I 

The witness Stubbe testified that a printed docu¬ 
ment entitled “Conditions of Sale” (where erec¬ 
tion is not included) was delivered to the pur¬ 
chaser with the confirmation or with the invoice 2 
(R. 53; cf. R. 45). A copy of such “Conditions 
of Sale” is a part of the record (R. 58). The 

2 It may have been the latter (cf. R. 43). But query— 
How would the goods be obtained from the carrier without 
surrender of the original invoice ? 


instrument recites that the goods are shipped 
f. o. b. Hamburg, and that property and goods pass 
to the purchaser as soon as the goods l^ave the 
factory. Such “Conditions’’ cannot be reconciled 
with and are contrary to the specification of the 
invoices covering actual shipments (Ex. i, R. 55- 
57)—which Stubbe testified (R. 44) were typical 
samples of invoices written by the German factory 
to purchasers in the United States—that the price 
therein set forth is quoted /. o. b . Houstoty, Texas . 

The Board member upon such a record held, in 
short (R. 17-18), that the invoices negative any 
idea that the sales were made under c. il f. con- 

j 

tracts or otherwise than f. o. b. Houstoij, Texas. 
The Board member observed that the petitioner, 
which had them, had not produced in Evidence 
either the documents signed by the customers in 
placing an order, or the communications from Ger¬ 
many which the witness had called confirmations, 
and that the Board has no information \Vhatever 
as to the importance, if any, of the so-called “ Con¬ 
ditions'' as are reflected by the so-called letters 
of confirmation or the written orders or contracts. 
Following the established rule—that it is what is 
done which determines tax liability, not What the 
parties might have done or what they discussed 
in preliminary writings not adhered to ( United 
States v. Andrews, 207 U. S. 229; United fytates v. 
Phellis, 257 U. S. 156,170; United States vL Safety 
Car Heating Co,, 297 U. S. 88, 98)—tho Board 
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Member then held (R. 18) that the invoices estab¬ 
lished that delivery of the goods and transfer of 
title occurred in Houston, Texas. The invoices 
plainly support the Board’s determination. They 
constitute most substantial evidence in support of 
the findings and decision. They really preclude 
doubt. Being thus supported, it follows that the 
Board’s findings of ultimate fact should be sus¬ 
tained. Cf. Elmhurst Cemetery Co. v. Commis¬ 
sioner, 300 U. S. 37. 

It only remains to determine whether the law, 
when applied to the facts, sustains the petition for 
review. Cf. Fish v. Helvering, 75 F. (2d) 769, 770 
(App. D. C.). The petitioner cites Commissioner 
v. East Coast Oil Co., 85 F. (2d) 322 (C. C. A. 
5th), certiorari denied, 299 U. S. 608, and Com- 
pania General v. Collector, 279 U. S. 306. In our 
view neither case supports this petitioner’s posi¬ 
tion. Title to the oil involved in the East Coast 
Oil Company case passed in Mexico, not in the 
United States, and the Board of Tax Appeals so 
held. The record supported that finding. That is 
not true in this case. Compania General v. Collec¬ 
tor, supra, arose under the Philippine Income Tax 
Law of 1919. The question was whether the Com¬ 
pania’s profit on sales was subject to the Income 
Tax Law of the Philippine Islands. The facts 
had been stipulated in the trial court with such 
ambiguity (cf. p. 310) that the stipulation did not 
disclose precisely how the business was done. The 





15 

Supreme Court said (p. 310) it could not speculate 
as to the facts; that the burden was on the taxpayer 
seeking to recover a tax 4 ‘ to establish the facts which 
show its invalidity.” One stipulated jfact had 
been that sales by Compania’s agency in the United 
States had been subject to confirmation and abso¬ 
lute control as to price and other terihs by the 
Philippine office and, for all that appeared in the 
stipulation and record, the consummation of all 
sales, including delivery and transfer of title, oc¬ 
curred in the Philippine Islands. The Supreme 
Court upon such a record upheld the application 
of the Income Tax Law of the Philippine Islands. 

The trouble with the petitioner’s contention in 
the case before this Court is that the petitioner 
is insisting upon the application of the property- 
title-passing test, as determinative of its liability 
for Federal income tax, while the record shows 
that delivery of the goods and transfer of title 
occurred in Houston, Texas. It is of no import¬ 
ance now, however, that there was some testimony 
below which might be viewed as conflicting with 
the evidence which supports the Board’s finding. 
If there were any conflict in the evidence which 
would lead reasonable men to differ as to where 
delivery was effected and title passed, that cannot 
be availed of in an appellate court. Cf. ffvXburd 
v. Commissioner, 296 U. S. 300, 306; Storey Parch¬ 
ment Co . v. Paterson Co., 282 U. S. 555, 506; Miss. 
Valley Barge Co. v. United States, 292 u| S. 282, 

24487—37-3 
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287. We submit that the Board of Tax Appeals 
was clearly right in its decision upon the first issue. 
Cf. Tooted Broadhurst Lee Co. v. Commissioner, 

30 F. (2d) 239 (C. C. A. 2d), certiorari denied, 
279 U. S. 861; Billwiller’s Estate v. Commissioner, 

31 F. (2d) 286 (C. C. A. 2d), certiorari denied, 
279 U. S. 866. Cf. also Helvering v. Stockholms 
&c. Bank, 293 U. S. 84; Helvering v. British- 
American Tobacco Co., 69 F. (2d) 528 (C. C. A. 
2d), affirmed, 293 U. S. 95. 

II 

The Board of Tax Appeals did not err in holding that 
in the absence of books and records kept by the peti¬ 
tioner in the United States from which to determine 
the exact profit which petitioner realized upon its sales 
to customers in the United States the Commissioner 
was justified in treating 10 percent of the realized 
gross sales price as petitioner's net income from 
sources within the United States 

It goes without elaboration that the petitioner 
could'have spared itself the application of the 
method used for determining its net income by 
keeping proper books and records within the 
United States from which its income from sales 
to United States customers might have been deter¬ 
mined. It did not do so. The only record kept 
in its Houston, Texas, office was a cash book in 
which its agent Stubbe recorded his receipts and 
disbursements. Stubbed cash book for the year 
1926 was put in evidence (R. 59-93). Section 212 
(b) of the Revenue Act of 1926 and Section 41 of 




the Revenue Act of 1928 provide that, if the 

i 

method of accounting employed by a taxpayer 
does not clearly reflect the income, the computa¬ 
tion shall be made in accordance with such method 
as in the opinion of the Commissioner doed clearly 
reflect the income. 


The petitioner urges (Br. 30) that the income 
tax returns filed in this country by its representa¬ 
tive Stubbe—both the timely return filed for 1928 
and the returns for 1926 and 1927, sworn to on 
April 2, 1930 (R. 101, 106), and filed thereafter— 
correctly reflect the receipt of all income within the 
United States, as well as all expenditures, and, 
therefore, did constitute proper returns on the cash 
receipts and disbursements basis. There is no evi¬ 
dence of record to support such argument. The 
Commissioner determined the contrary, and in the 
proceeding before the Board of Tax ApjJeals the 
burden of proof was upon the petitioner. That 
burden was not carried for the years 1927 and 1928 
by Stubbe submitting in evidence his cafeh book 
for 1926. Petitioner’s burden was not even carried 

j 

for the year 1926 by submitting in evidence 
Stubbe’s cash book for 1926 (R. 59-93). Without 
attempting at this time any audit of Stubbe’s cash 
book and without suggesting that this Cornet should 
audit Stubbe’s book, it should suffice to observe that 
Stubbe made frequent remittances to the petitioner 
in Germany. Those remittances are not a proper 
deduction in determining petitioner’s gross income 
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from sales to American customers. If they were 
proper deductions, then foreign corporations 
realizing income from sources within the United 
States could avoid all liability for United States 
income taxes by the simple expedient of remitting 
such income to some other country before the end 
of the corporation’s taxable year in the United 
States. Obviously the petitioner’s evidence does 
not establish the accuracy of its returns for 1928, 
for 1927, or for 1926. 

If more is needed on this point, Stubbe supplied 
it when he testified (R. 49) that he had made no 
attempt to segregate or record the business of the 
petitioner to show the profit or loss on sales made 
within the United States, and that as far as he 
knew such segregation for the business done in the 
United States could not be made. In its brief (p. 
83), petitioner emphasizes that no segregation of 
the books and records of the petitioner was possible 
for the purpose of presenting separate sales and 
cost records of the business conducted by the peti¬ 
tioner in the United States. In such a situation 
the petitioner must lose. Cf*. Burnet v. Houston, 
283 U. S. 223, 228. In that case the Supreme 
Court, in reversing the court below and affirming 
the Board, said (p. 228) : 

The impossibility of proving a material fact 
upon which the right to relief depends, 
simply leaves the claimant upon whom the 
burden rests with an unenforceable claim, 
a misfortune to be borne by him, as it must 
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be borne in other cases, as the result of a 
failure of proof. j 

As mentioned, each Revenue Act involved here 
requires that, in those instances where thd method 
of accounting employed by the taxpayer (loes not 
clearly reflect income, “the computation shall be 
made in accordance with such method as in the 

i 

opinion of the Commissioner does clearly reflect 
the income. ” 3 

The Commissioner accordingly, and as Stated in 
the deficiency letter (R. 11), computed petitioner’s 
net taxable income for each of the years in 
issue * * * “on the basis of ten per cent of gross 
sales. The rate used is the average for corpora¬ 
tions doing business within the United $tates of 
like or similar nature and volume to that indicated 
by the returns filed. ” 

We submit that the Commissioner’s action in so 
doing was correct and proper and that tlfe Board 
of Tax Appeals properly so held. Cf. Gramm v. 

3 This provision has several times been construed by the 
Supreme Court. Cf. Lucas v. American Code Co.\ 280 U. S. 
445, 449; Brown v. Helvering , 291 U. S. 193, 203- In the 
American Code Company case the Supreme Court observed 
(p. 449): j 

“And the direction that net income be computed according 
to the method of accounting regularly employed by the tax¬ 
payer is expressly limited to cases where the Commissioner 
believes that the accounts clearly reflect the net income. 
Much latitude for discretion is thus given to the administra¬ 
tive board charged with the duty of enforcing thej Act. Its 
interpretation of the statute and the practice adopted by it 
should not be interfered with unless clearly unlawful.” 
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Commissioner, 39 F. (2d) 73 (C. C. A. 5th), where 
the Commissioner determined taxable income from 
a mercantile business as being a percentage of 
gross income. Cf. also Bishoff v. Commissioner, 
27 F. (2d) 91 (C. C. A. 3d). 4 

We note petitioner’s argument that it suffered 
large losses on its entire business in the United 
States and elsewhere during 1926 and 1927, and 
had only a small profit on its entire business for 
1928, which profit was more than offset by its 
losses during the two previous years. From that 

4 The petitioner urges (Br. 32), although the deficiency 
letter (R. 11) does not so state, that the average profit rate 
which the respondent applied to the petitioner's gross income 
from sales was the average profit rate of American corpora¬ 
tions in like or similar business, and then from that urges 
further that inasmuch as the sales price of the petitioner’s 
goods Covered import duty (of at least 40 per cent), freight 
and insurance, while the sales price of goods sold by Ameri¬ 
can concerns did not—a plain assumption of fact—it must 
follow that when respondent applied the rate of 10 per cent 
against the gross sales recorded in Stubbe’s cash book the 
computation was erroneous, at least to the extent of more 
than 50 per cent. The conclusion does not follow that the 
petitioner was selling its instruments at a loss in the United 
States, even if petitioner’s two assumptions of fact, just 
stated, were correctly made. True, the petitioner brought 
its goods into the United States over the United States tariff 
wall and paid freight and insurance. But American corpo¬ 
rations manufacturing in the United States, if they were 
the only comparatives used, had American standards of 
labor and material cost to meet while making a product to 
compete in the same trade with the petitioner. There is no 
basis in the record for assuming that the ultimate cost of the 
finished product of petitioner’s competitors in the American 
market was any less than petitioner’s cost. 
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the petitioner argues (Br. 33) that it is “a reason- 

I 

able supposition” that similar or proportional 
losses and profit would be shown on its sal^s made 
within the United States during the same years, 
if it were possible to pick out of petitioner ’s books 
a complete record of cost of sales and expenses 
applicable to United States sales. ; 

There are at least two obvious defects to such an 
argument, either one fatal to it. First, it by no 
means follows from the assumed fact that peti¬ 
tioner conducted its entire business at a lbss dur¬ 
ing 1926 and 1927 that it also sold its goods to cus¬ 
tomers in the United States at a loss. The peti- 
tioner may actually have conducted its j United 
States business at a substantial profit which offset, 
in part, its losses from other sources. Such income 
is subject to income tax under our statute. Sec¬ 
ond, the balance sheets and profit and loss state¬ 
ments of petitioner’s entire business for tile years 
1926 to 1928, inclusive (R. 121-124), although per¬ 
haps prepared in accordance with German |law, do 
not necessarily conform to the requirements of our 
Federal statutes. Receipts which we include in 
income they may exclude; and deduction^ which 
Germany recognizes we might disallow. What the 
German balance sheets and profit and los$ state¬ 
ments show is, therefore, immaterial in a Federal 
tax case in the United States courts. The peti¬ 
tioner has not proved the German law and ac¬ 
counting practice under it, and this Court dqes not 
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take judicial notice of it. Upon the other hand, it 
is established that the Revenue Acts passed by Con¬ 
gress have their “own criteria, irrespective of local 
law, * * *.” Weiss v. Werner, 279 U. S. 333, 
337. Cf. Greenough v. Commissioner, 74 F. (2d) 
25, 26 (C. C. A. 1st). It follows that the petitioner 
by introducing German statements has not proved 
losses, recognizable under our law, for the petition¬ 
er’s entire business for the years 1926 and 1927, 
and has not proved error in the Commissioner’s 
determination of petitioner’s income from sales to 
customers in the United States. Especially is this 
so when the petitioner’s argument on this phase of 
its case is accompanied by the explicit confession 
that it is not possible for it to determine from its 
books and records the income realized or losses sus¬ 
tained upon such United States sales. 

Ill 

The petitioner is liable for the 25 per cent penalty for 
failure to file its income tax returns for the years 1926 
and 1927 within the time prescribed by law 

The petitioner did not file any income tax re¬ 
turn for either the year 1926 or the year 1927 
until some time during the year 1930 (R. 101,106). 
In its petition (R. 6) the petitioner even alleged 
that 1 “No Federal income tax returns have ever 
been filed by petitioner with the United States 
government for any of the years 1926, 1927, or 
1928.” 


i 
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At the hearing before the Board of Tax Appeals 

i 

the petitioner’s one witness, G. Stubbe, testified 
(R. 48) that he filed income tax returns ijor peti¬ 
tioner for the years 1926 and 1927 “subsequent to” 
the time he prepared and filed the income tax re¬ 
turn for the year 1928. The income tax return 
for 1928 was sworn to on March 15, 1929, but the 
date of filing stamped on the photostat in the 
printed record (R. 94-97) is not legible. That 
date of filing would not be prior to March 15,1929. 
The two documents, filled out form returns for 
1926 and 1927 (R. 98-101, 102-106), whicl^ Stubbe 
testified he prepared and filed were both sWom to 
by Stubbe on April 2, 1930 (R. 101, 106). Obvi¬ 
ously both were filed several years after the due 
date for filing 1926 and 1927 returns. The penalty 
imposed by Section 3176, Revised Statutes, as 
amended by Section 1103 of the Revenue Act of 
1926, for failure to file returns within the time 
prescribed by law is, therefore, appropriate 
In its brief (pp. 36-37) the petitioner still in¬ 
sists that it filed no income tax return for any of 
the years 1926,1927, and 1928 and it disclaims any 
responsibility for the instruments which Stubbe 
signed and submitted. So insisting, and as the 
Board pertinently held (R. 19), “on its ovm argu¬ 
ment the exception provided by statute! which 
might [under some circumstances] relieve it of the 
imposition of the penalties [if returns h^d been 
filed] does not apply.” We submit that the Board 
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of Tax Appeals was clearly right in holding that 
the 25 per cent penalty is mandatory where no 
return has been filed. Cf. Scranton, Lackaivanna 
Trust Co,, Trustee, v. Commissioner, 29 B. T. A. 
698, 702, affirmed, 80 F. (2d) 519 (C. C. A. 3d), 
certiorari denied, 297 U. S. 723; Edmonds v. Com¬ 
missioner, 31 B. T. A. 962, 965-966, affirmed, 90 
F. (2d) 14 (C. C. A. 9th), certiorari denied Octo¬ 
ber 11,1937. Cf. also Beam v. Hamilton, 289 Fed. 
9 (C. C. A. 6th); Berlin v. Commissioner, 59 F. 
(2d) j 996 (C. C. A. 2d), certiorari denied, 287 
U. S. 642. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals should be affirmed. 

James W. Morris, 

Assistant Attorney General . 
Sew all Key, 

Warren F. Wattles, 

Special Assistants to the Attorney General. 

October 1937. 





APPENDIX 


Revenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 212. * * * 

(b) The net income shall be computed 
upon the basis of the taxpayer’s annual ac¬ 
counting period (fiscal year or calendar 
year, as the case may be) in accordance with 
the method of accounting regularly em¬ 
ployed in keeping the books of spch tax¬ 
payer ; but if no such method of accounting 
has been so employed, or if the method em¬ 
ployed does not clearly reflect the income, 
the computation shall be made in accordance 
with such method as in the opinion of the 
Commissioner does clearly reflect the in¬ 
come. If the taxpayer’s annual accounting 
period is other than a fiscal year as defined 
in section 200 or if the taxpayer has no an¬ 
nual accounting period or does npt keep 
books, the net income shall be competed on 
the basis of the calendar year. 

* * * * ! * 

i 

Sec. 213. For the purposes of tips title, 
except as otherwise provided in section 
233— 

(a) The term ‘‘gross income” includes 
gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal 
service * * *, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 

( 25 ) 
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for gain or profit, or gains or profits and 
income derived from any source whatever. 
The amount of all such items shall be in¬ 
cluded in the gross income for the taxable 
year in which received by the taxpayer, un¬ 
less, under methods of accounting permitted 
under subdivision (b) of section 212, any 
such amounts are to be properly accounted 
for as of a different period. 

***** 

Sec. 217. (a) In the case of a nonresident 
alien individual or of a citizen entitled to 
the benefits of section 262, the following 
items of gross income shall be treated as 
income from sources within the United 
States: 

***** 

(e) Items of gross income, expenses, 
losses, and deductions, other than those 
specified in subdivisions (a)- and (c), shall 
be allocated or apportioned to sources with¬ 
in or without the United States under rules 
and regulations prescribed by the Commis¬ 
sioner with the approval of the Secre¬ 
tary. * * * In the case of gross income 
derived from sources partly within and 
partly without the United States, the net in¬ 
come may first be computed by deducting the 
expenses, losses, or other deductions appor¬ 
tioned or allocated thereto and a ratable part 
of any expenses, losses, or other deductions 
which can not definitely be allocated to some 
items or class of gross income; and the por¬ 
tion of such net income attributable to 
sources within the United States may be 
determined by processes or formulas of gen¬ 
eral apportionment prescribed by the Com¬ 
missioner with the approval of the Secre¬ 
tary. Gains, profits, and income from (1) 
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I 

i 


transportation or other services rendered 
partly within and partly without the tlnited 
States, or (2) from the sale of personal 
property produced (in whole or in part) 
by the taxpayer within and sold without the 
United States, or produced (in whole or in 
part) by the taxpayer without ancl sold 
within the United States, shall be treated 
as derived partly from sources within and 
partly from sources without the United 
States. Gains, profits, and income derived 
from the purchase of personal property 
within and its sale without the United jStates 
or from the purchase of personal prbperty 
without and its sale within the United 
States, shall be treated as derived entirely 
from sources within the country in which 
sold, * * *. | 

* * * * I * 

(g) (1) Except as provided in paragraph 
(2), a nonresident alien individual oit a citi¬ 
zen entitled to the benefits of section 262 
shall receive the benefit of the deductions 
and credits allowed in this title ohly by 
filing or causing to be filed with the collector 
a true and accurate return of his total in¬ 
come received from all sources in the United 
States, in the manner prescribed in this 
title, including therein all the information 
which the Commissioner may deem neces¬ 
sary for the calculation of such deductions 
and credits. 

* * * * * 

Sec. 230. (a) In lieu of the tax imposed 
by section 230 of the Revenue Act Of 1924, 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
every corporation a tax at the following 
rates: 

* * * * * 
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Sec. 232. In the case of a corporation 
subject to the tax imposed by section 230, 
the term “net income 7 ’ means the gross in¬ 
come as defined in section 233, less the de¬ 
ductions allowed by sections 234 and 206, 
and the net income shall be computed on 
the same basis as is provided in subdivisions 
(b) and (d) of section 212 or in section 
226. In the case of a foreign corpora¬ 
tion * * * ij fie computation shall also 
be made in the manner provided in section 
217 . [Italics supplied.] 

Sec. 233. (a) In the case of a corporation 
subject to the tax imposed by section 230, 
the term “gross income” means the gross 
income as defined in sections 213 and 
217, * * *. 

(b) In the case of a foreign corporation, 
gross income means only gross hi come from 
sources within the United States, deter¬ 
mined (except in the case of insurance com¬ 
panies subject to the tax imposed by sec¬ 
tions 243 or 246) in the manner provided in 
section 217. [Italics supplied.] 

Sec. 239. (a) Every corporation subject 
to taxation under this title shall make a 
return, stating specifically the items of its 
gross income and the deductions and credits 
allowed by this title. The return shall be 
sworn to by the president, vice president, or 
other principal officer and by the treasurer 
or assistant treasurer. If any foreign cor¬ 
poration has no office or place of business in 
the United States but has an agent in the 
United States, the return shall be made by 
the agent. * * * 

***** 
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Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 13. Tax on corporations. 

(a) Rate of tax. —There shall be levied, 
collected, and paid for each taxable year 
upon the net income of every corporation, 
a tax of 12 per centum of the amouiit of the 
net income in excess of the credits against 
net income provided in section 26. 


Sec. 21. Net income. 


“Net income” means the gross income 
computed under section 22, less thd deduc¬ 
tions allowed by section 23. 

Sec. 22. Gross income. 


(a) General definition. —“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind j and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business caijried on 
for gain or profit, or gains or profits and 
income derived from any source whatever. 


* * * * * 

(f) Gross income from sources\ within 
and without United States. —For computa¬ 
tion of gross income from sources! within 
and without the United States, see j section 
119. 

i 

* * * * * 


Sec. 41. General rule. 

The net income shall be computed upon 
the basis of the taxpayer’s annual account¬ 
ing period (fiscal year or calendar j^ear, as 
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the case may be) in accordance with the 
method of accounting regularly employed 
in keeping the books of such taxpayer; but 
if no such method of accounting has been 
so employed, or if the method employed 
does not clearly reflect the income, the com¬ 
putation shall be made in accordance with 
such method as in the opinion of the Com¬ 
missioner does clearly reflect the income. If 
the taxpayer’s annual accounting period is 
other than a fiscal year as defined in sec¬ 
tion 48 or if the taxpayer has no annual 
accounting period or does not keep books, 
the net income shall be computed on the 
basis of the calendar year. (For use of in¬ 
ventories, see section 22 (c).) 

Sec. 52. Corporation returns. 

(a) Requirement. — Every corporation 
subject to taxation under this title shall 
make a return, stating specifically the items 
of its gross income and the deductions and 
credits allowed by this title. The return 
shall be sworn to by the president, vice 
president, or other principal officer and by 
the treasurer or assistant treasurer. In 

eases where receivers, trustees in bank- 

/ 

ruptcy, or assignees are operating the prop¬ 
erty or business of corporations, such re¬ 
ceivers, trustees, or assignees shall make re¬ 
turns for such corporations in the same 
manner and form as corporations are re¬ 
quired to make returns. Any tax due on 
the basis of such returns made by receivers, 
trustees, or assignees shall be collected in 
the same manner as if collected from the 
corporations of whose business or property 
they have custody and control. 

***** 
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Sec. 119. Income from sources within 

UNITED STATES 

I 

(a) Gross income from sources in United 
States. —The following items of gross in¬ 
come shall be treated as income from Sources 
within the United States: 

* * * * * 

(e) Income from sources partly within 
and partly without United States .—Items of 
gross income, expenses, losses and deduc¬ 
tions, other than those specified in subsec¬ 
tions (a) and (c) of this section, shall be 
allocated or apportioned to sources Within 
or without the United States, undef- rules 
and regulations prescribed by the Commis¬ 
sioner with the approval of the Secre¬ 
tary. * * * In the case of gross income 
derived from sources partly within and 
partly without the United States, the net 
income may first be computed by deducting 
the expenses, losses or other deductions ap¬ 
portioned or allocated thereto and a ratable 
part of any expenses, losses or other deduc¬ 
tions which can not definitely be allocated to 
some items or class of gross income; a[nd the 
portion of such net income attributable to 
sources within the United States may be de¬ 
termined by processes or formulas 6f gen¬ 
eral apportionment prescribed by the Com¬ 
missioner with the approval of the Secre¬ 
tary. Gains, profits, and income from— 

(1) transportation or other services 
rendered partly within and partly Without 
the United States, or 

(2) from the sale of personal property 
produced (in whole or in part) by tljie tax¬ 
payer within and sold without the United 
States, or produced (in whole or in part) by 
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the taxpayer without and sold within the 
United States, 

: shall be treated as derived partly from 
sources within and partly from sources 
without the United States. Gains, profits, 

1 and income derived from the purchase 
of personal property within and its sale 
without the United States or from the 
purchase of personal property without and 
its sale within the United States, shall be 
treated as derived entirely from sources 
within the country in which sold, * * *. 
* * * * * 

Sec. 231. Gross income. 

(a) General rule .—In the case of a for¬ 
eign corporation gross income includes only 
the gross income from sources within the 
United States. 

***** 
Revised Statutes: 

Sec. 3176 [as amended by Section 1103 of 
the Revenue Act of 1926, c. 27, 44 Stat. 9]: 
***** 

The Commissioner of Internal Revenue 
shall determine and assess all taxes, other 
' than stamp taxes, as to which returns or 
lists are so made under the provisions of this 
section. In case of any failure to make and 
file a return or list within the time pre¬ 
scribed by law, or prescribed by the Com- 
1 missioner of Internal Revenue or the col¬ 
lector in pursuance of law, the Commis¬ 
sioner shall add to the tax 25 per centum of 
its amount, except that when a return is filed 
1 after such time and it is shown that the fail¬ 
ure to file it was due to a reasonable cause 
and not to willful neglect, no such addition 
shall be made to the tax. In case a false or 
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fraudulent return or list is willfully made, 
the Commissioner shall add to the tax 50 per 
centum of its amount. 

The amount so added to any tax &hall be 
collected at the same time and in tile same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of the 
neglect, falsity, or fraud, in which case the 
amount so added shall be collected! in the 
same manner as the tax. 

(U. S. C., Title 26, See. 1512.) 
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